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Court of Appeals of the District of Columbia 


No. 5818. 


Katherine Douglass, Appellant, 


vs. 


Charles N. Lehman 


a 


Supreme Court of the District of Columbia. 

In Equity. 

| 

No. 46602. i 


Charles N. Lehman, Plaintiff, 


Katherine Douglass, Raymond J. Vierbuchen| Trustee; 
George M. Emmerich, Trustee, Defendants. 

i 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aboye-entitled 
cause, to wit: 


1—581 Sa 
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KATHERINE DOUGLASS VS. CHARLES N. LEHMAN. 

1 Bill. 

Filed February 7,1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 46602. 

Charles N. Lehman, Plaintiff, 

vs. 

Katherine Douglass, Raymond J. Vierbuchen, Trustee; 
George M. Emmerich, Trustee, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an equity court. 

The plaintiff respectfully represents as follows: 

First. He is an adult citizen of the United States, a resi¬ 
dent of the District of Columbia, and sues in his own right 
and behalf. 

Second. The defendant, Katherine Douglass, is an adult 
citizen of the United States, a resident of the District of 
Columbia, and is sued in her own right and behalf. 

Third. The defendants Raymond J. Vierbuchen and 
George M. Emmerich are adult citizens of the United 
States, residents of the District of Columbia, and are sued 
as trustees under a certain deed of trust given by the 
defendant Douglass and hereinafter referred to. 

Fourth. Heretofore, to wit, September 1, 1892, plaintiff, 
for a valuable consideration, purchased from Mary A. 
Locke the following described land and premises situate in 
the City of Washington, District of Columbia, and distin¬ 
guished as part of Lot numbered One (1) in Square num¬ 
bered Eight Hundred and Sixteen (816), contained within 
the following metes and bounds; beginning for the same on 
the line of East Capitol Street 36 feet 4 inches v’est from 
the southeast corner of said Lot One and running 
2 thence north 80 feet; thence west 16-2/12 feet to v 7 est 
line of said Lot; thence south on a line parallel with 
the east line of said Lot 80 feet; thence east 16-2/12 feet 
to the place of beginning, and by Deed dated September 1, 
1892, and recorded among the land records of said District 
September 5, 1892, in Liber 1732 at folio 24 et seq., said 
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Mary A. Locke conveyed said property to plaintiff in fee 
simple, together with all the improvements, whys, ease¬ 
ments, rights, privileges, appurtenances and hereditaments 
to the same belonging or in anywise appertaining; a copy 
of said Deed made and certified by the Recorder! of Deeds 
of the District of Columbia being attached hereto and 
made a part hereof; said Deed containing a recital that 
the property thereby conveyed is the same property con¬ 
veyed by I. C. Weed to Thomas Near by Deed dated Sep¬ 
tember 6, 1854, and recorded among the land records of 
said District in Liber J. A. S. No. 83 folio 140. 


Fifth. Upon the purchase of said property and its con¬ 
veyance to him, as aforesaid, plaintiff entered ppon and 
into the possession thereof and retains the title to and 
possession thereof at the present time. 

Sixth. According to the land records of said District, the 
title of the aforesaid property was, in the year 1854, vested 
and good of record in Isaac C. and Nathaniel S. Weed. 

By Deed dated April 7, 1854, and recorded September 6, 
1854, in Liber J. A. S. 83 folio 138 et seq., said Nathaniel 
S. Weed conveyed his undivided half title and esthte in the 
west 16 feet of said property to his co-owner, the said Isaac 
C. Weed, thus leaving outstanding in him title only to the 
east two inches of plaintiff’s said property. 

Said Isaac C. Weed by Deed dated September 6, 1854, 
and recorded that day in Liber J. A. S. 83| folio 140 
3 et seq., conveyed in fee plaintiff’s aforesaid prop¬ 
erty, excepting the said east two inches thereof, to 
Thomas Near. This being the conveyance referred to in 
plaintiff’s Deed. 

Thomas Near died intestate, according to the recitals in 
Deed recorded in Liber 954 folio 91 of the land records of 


said District, leaving Florence J. George as his only heir 
at law. Said Florence J. George by Deed dated October 
14, 1880, and recorded October 21, 1880, in said Liber 954 


folio 91 et seq., conveyed plaintiff’s aforesaid property, 


except said east two inches thereof, to Mary A. j Locke in 


fee simple. 

Mary A. Locke by Deed dated September 1, 1892, and 
recorded September 5, 1892, in Liber 1732, folio 24 et seq., 
conveyed to plaintiff the property now owned by him, as 
aforesaid, and as above described, although jthe said 


grantor did not have record title to the east two inches 

i 
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thereof. Thus plaintiff’s title comes on down regularly of 

record except the east two inches thereof, from the year 

1854—nearlv 72 years. 

* * 

Seventh. Plaintiff’s said property is built upon by a 
frame dwelling house which covers the entire frontage 16 
feet two inches and was so built on and improved at the 
time of its purchase. And one of the local Title Insurance 
Companies who examined his title thereto certified to be 
good of record, except the east two inches thereof, on 
November 28, 1914. 

Said property has on the west part thereof an alcove 
about three feet in width by a depth of about thirty feet 
which is an entrance to the rear of plaintiff’s said property. 

Eighth . The defendant Douglass is the owner of the 
property adjoining plaintiff’s property on the west, the 
same being described as follows: part of original Lot Two 
(2) in said Square Eight Hundred and Sixteen (816), 
beginning for the same on the line of East Capitol Street 
at a point 39 feet 9 inches east of Lot Three (3) and 
4 running thence north 80 feet; thence east 12 feet 10 
inches to the west line of original Lot One (1) in said 
Square; thence along said line of Lot One (1) south, SO feet 
to East Capitol Street, and thence west along said Street 
12 feet 10 inches to the place of beginning. 

The west line of original Lot One (1) in said Square 
being the dividing line between plaintiff’s and defendant 
Douglass’ said property, as the same appears of record, 
and in order that the Court may be advised of the history 
of her title as it appears of record in this jurisdiction, he 
sets forth the following: 

Said Isaac C. Weed and Nathaniel S. Weed were in the 
year 1855 the owners of record of the entire Lot Two (2) 
in said Square. 

On August 15, 1852, by Deed of that date, recorded 
August 8, 1855, in Liber J. A. S. 102 folio 159 et seq., said 
Isaac C. Weed and Nathaniel S. Weed conveyed the whole 
of Lot Two (2) in said Square to Oliver A. Dailey in fee; 
said Deed contained no rights of way or easements over 
plaintiff’s said property. 

Oliver A. Dailey by Deed dated August 15, 1856, and re¬ 
corded February 14, 1857, in Liber J. A. S. 128 folio 299 et 
seq., conveyed to Edwin H. Edelin the aforesaid property 
owned by the defendant Douglass and said Deed also at- 


i 
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tempted to create the following described easement: “with 
privilege forever of an alley three feet wide on east line 
ten inches, being a part of the aforesaid ground, and 2 feel 
2 inches of adjoining Lot One (1), and giving and' granting 
to occupant of said Lot One free and uninterrupted use of 
said part of said Lot Two forever.” 

Edwin H. Edelin and wife by Deed dated February 6, 
1868, and recorded February 7, 1868, in Liber E. C. E. 26 
folio 380 et seq., conveyed said property thus acquired by 
him to John P. Barrett; said Deed contains a grant of the 
aforesaid alleged easement. 

5 John P. Barrett by Deed dated May 1, 1877, and 

recorded June 2, 1879, in Liber 910 page 408 et seq., 
conveyed said property thus acquired by him tcj Meinard 
Menke, as trustee, to secure a debt, “together vjith privi¬ 
lege forever of a three foot alley on the east lihe of said 
lot.” I 

Meinard Menke, trustee, by Deed dated September 17, 
1879, and recorded July 8, 1889, in Liber 1411 folio 128 et 
seq., conveyed said property thus acquired to; Rudolph 
Eichorn, in fee, with the aforesaid alleged easeipent; said 
property being sold and conveyed because of default under 
the Deed of Trust in Liber 910 folio 498 et seq. 

Rudolph Eichorn owned said property at the time of 
his death and bv his Will he devised same to hisi executors 
and trustees, Aloysius B. Eichorn, Margaret Eilchorn and 
Ann C. Sutton. 

Said trustees and executors of Rudolph Eichoijn by Deed 
dated April 16, 1909, and recorded April 19, 1909, in Liber 
3210 folio 473 et seq., sold and conveyed the same to Mabel 
E. Evans in fee; said Deed containing said alleged ease¬ 
ments. 

Mabel E. Evans by Deed dated April 19, 1909, and re¬ 
corded July 10, 1909, in Liber 3222 folio 286 et seq., sold 
and conveyed said property to Annie C. Beale in fee; said 
Deed containing a grant of said alleged easement. 

Said Annie C. Beale by Deed dated July 7, 1909, and re¬ 
corded July 12,1909, in Liber 3246 at folio 221 et seq., con¬ 
veyed said property with said alleged easement to Mary 
E. Douglass in fee. 

Said Mary E. Douglass by Deed dated September 11, 
1916, and recorded November 8, 1916, in Liber! 3919 folio 

i 

! 

; 

i 

i 
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343 et seq., conveyed said property, with said alleged ease¬ 
ment, to said Annie C. Beale. 

Annie C. Beale by Deed dated November 9, 1923, and re¬ 
corded November 14, 1923, in Liber 5090 folio 377 

6 et seq., conveyed said property, with said alleged 
easement, to the defendant Katherine Douglass in 

fee simple. 

Defendant Katherine Douglass by Deed of Trust dated 
November 13,1923, and recorded November 14,1923, among 
the land records of said District, conveyed said property, 
with said alleged easement, to the defendants Raymond J. 
Vierbuchen and George M. Emmerich, as trustees, to secure 
certain indebtedness owing to American Building Asso¬ 
ciation. 

Ninth. Plaintiff avers that Oliver A. Dailey, the grantor 
in the Deed to Edwin H. Edelin, aforesaid, dated August 
15, 1856, and recorded February 14, 1857, in Liber J. A. S. 
128 at folio 299 et seq., did not at that time, nor at any 
other prior or subsequent time, own any part of plaintiff’s 
part of original Lot One in said Square and he had no 
lawful power to create or attempt to create any easement 
over, through or upon any part of plaintiff’s said prop¬ 
erty, which property at that time, viz, August 15, 1856, and 
February 14, 1857, was owned, according to the record, by 
Thomas Near and Florence J. George, his sole heirs at 
law, being the grantee and grantor, respectively, as afore¬ 
said, in the Deeds recorded in Liber J. A. S. 83 folio 140 
et seq., and Liber 954 folio 91 et seq., and plaintiff avers 
that the attempted creation of said right of way or ease¬ 
ment was absolutely void, and that no legal title or right 
thereby vested in the subsequent owners of defendant 
Douglass’ property through said Deed in Liber J. A. S. 
128 folio 299 et seq.; none of the owners of plaintiff’s said 
property, according to the record, having at any time 
granted to the defendant Douglass or to any predecessor 
of hers in title, any easement or right of way over or 
through plaintiff’s said property. 

Tenth. Plaintiff avers that upon purchasing his said prop¬ 
erty in 1892, he personally took possession thereof 

7 and occupied it until about the year 1923, when he 
moved away and placed a tenant in it. 

At the time he purchased his said property, the owner 
of the defendant Douglass’ property was, according to the 
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record, as aforesaid, the said Rudolph Eichorn whose trus¬ 
tees and executors in the year 1909 sold and conveyed said 
property, as aforesaid, to said Mabel E. Evans. | 

That during his occupancy of his said property no effort 
was made by any of the owners of defendant Douglass’ 
property to exercise or enjoy any easement, right of way, 
or ingress or egress over any part of his said property by 
virtue of the attempted grant of such easement j contained 
in the Deed aforesaid, and he alone was in the! exclusive 
and enclosed possession of his said property, occupying it 
for more than thirty years. 

Eleventh . Shortly after plaintiff moved away 
said property and placed his tenant in possession, the de¬ 
fendant Douglass, who about that time acquire^ said ad¬ 
joining property, made an opening or gate in the division 
fence between said properties and began to trespass upon 
plaintiff’s said property, claiming a lawful right so to do 
by virtue of the alleged easement in her Deed. Whereupon 
plaintiff excluded the defendant Douglass from using his 
said property. 

Thereupon he received from George E. Sullivaiji, Esquire, 
attorney for the defendant Douglass, a letter reading as 
follows: 

November j&0, 1923. 

i 

Mr. Charles N. Lehmann, 

4617 8th St. N. W. 

Washington, D. C. 

Dear Sir: 

My client, Miss Katharine Douglass, the owner of prem¬ 
ises 418 East Capitol St., advises me that yo^i have, as 
the owner of 420 East Capitol St., recently nailed her gate 
through which she was making rightful use of the private 
alley between said two premises pursuant to the perpetual 
easement running with the land as appears from the land 
records. She further informs me that you are main- 
8 taining an additional interference and obstruction 
to her use of said private alley by closing and lock¬ 
ing a gate at or near the front of said alley. |This is to 
advise you that unless all such interferences and obstruc¬ 
tions are removed immediately and I be so notified by you 
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by return mail, I shall apply to the Court on behalf of 
Miss Douglass to remedy the situation. 

Yours very trulv, 

(Sgd.) v GEORGE E. SULLIVAN. 

Subsequently said attorney wrote plaintiff as follows, 
under date of January 17, 1924: 

January 17, 1924. 

Mr. Charles N. Lehmann, 

4617 8th St. N. W., 

Washington, D. C. 

Dear Sir: 

Recurring to my letter to you of November 20th, written 
on behalf of my client, Miss Katherine Douglass, I beg to 
advise you that, since writing it, I learned that premises 
420 East Capitol St. are vacant, and that my client could 
accordingly obtain her plain rights in the premises re¬ 
specting the alley-way by self-help without putting either 
you or her to the expense of Court proceedings and also 
without involving any breach of the peace. Upon my ad¬ 
vice, she availed herself of such right of self-help, and has 
been enjoying, and intends to continue to enjoy, her rights 
in the alley-way. She is not opposed to the locking of the 
alley-way as against mere strangers, and accordingly she 
has provided an appropriate lock, key to which you may 
obtain from me whenever you desire conditioned upon your 
acting in good faith and not interfering with the free use 
of the alley-way by my client. 

Any attempt on your part to provoke a breach of the 
peace by attempting to nail up my client’s gate or other¬ 
wise physically interfere with her rights, whether you do 
so in person or by agent, will be summarily dealt with as 
a criminal offense. 

Very truly yours, 

(Sgd.) GEO. E. SULLIVAN. 

Plaintiff, notwithstanding the said letters of the defend¬ 
ant’s counsel, removed the lock which the defendant placed 
upon the entrance to his said property and nailed 
9 up the said gate, whereupon a quarrel occurred be¬ 
tween plaintiff and defendant Douglass and she pro- 
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cured his arrest, and upon trial in the Police Court his 
personal bond was taken to abstain from violation of the 
peace of the neighborhood. 

Twelfth. Since that time the defendant Dougjass again 
opened the gate which she placed in the division!fence and 
padlocked the entrance to his property from East Capitol 
Street over the land comprising the alleged right | of way or 
alleged easement over his said property and site has ex¬ 
cluded him and his tenants from the use of said passage 
way over his property. 

A survey made by the Surveyor of the District jof Colum¬ 
bia on December 15, 1926, No. 32,000, showing plaintiff’s 
said property as Lot 802 and defendants’ said property as 
Lot 803, and also showing the passage way over plaintiff’s 
aforesaid property taken at the first floor level of plaintiff’s 
property, is attached hereto and made a part hbreof; the 
upper part of plaintiff’s property being built ovbr the said 
passage way 2.45 feet, or thereabouts. 

Thirteenth. Recently, in the month of July 192$, or there¬ 
abouts, plaintiff’s tenant was compelled to move from his 
said property owing to the defendant Douglass ex-luding 
her from ingress to and egress from his said property 
through the aforesaid passage way by locking the entrance 
thereto and preventing the use thereof by his tbnant, and 
plaintiff has lost rent of his said property and is Continuing 
to lose rent therefrom by reason of the unlawful invasion 
of the defendant Douglass in the premises as aforesaid. 

Fourteentli. Plaintiff avers that the interference by the 
defendant Douglass, aforesaid, by exercising dominion and 
control over the said passage way to his said property is 
seriously injurious to his property and depreciates its mar¬ 
ket value and salability, and he is without any ade- 
10 quate remedy at law in the premises owing to the 
fact that her action is continuous and his sole remedy 
in the premises is by the intervention of this honorable 
Court to enjoin her from trespassing upon his $aid prop¬ 
erty and to enjoin her from interfering with his and his 
tenant’s use thereof. 

Fifteenth. Plaintiff further avers that by reason of the 
facts and circumstances in this Bill set forth, He has the 
right to petition this honorable Court to determine the 
boundaries of his property in view of the confusion that 
has arisen between him and the defendant Dbuglass in 
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reference thereto, inasmuch as the continuous assertion of 
an alleged legal right to use his property comprising the 
aforesaid passage way or alleged easement, has led to con¬ 
troversy and caused him to lose not only a tenant of the 
property but prevents him from renting the same or exer¬ 
cising his lawful rights over his own property. 

Sixteenth. Plaintiff further avers that the alleged ease¬ 
ment claimed by the defendant Douglass over his said prop¬ 
erty casts a cloud thereon which he has the right to have 
removed through the intervention of this honorable Court 
as he has no adequate remedy at law in the premises. 

Seventeenth . Plaintiff further avers that by reason of the 
confusion and controversy aforesaid regarding the afore¬ 
said alleged easement over and through his property afore¬ 
said, he is entitled in this proceeding to an appropriate 
decree quieting his title to said property. 

Eighteenth. Being without an adequate remedy in the 
premises save through the intervention of this honorable 
Court to enjoin the defendant Douglass from trespassing 
upon his property, establishing the boundaries thereof, pre¬ 
venting the nuisance complained of and to quiet his title, he 
respectfully prays: 

11 1st. That process issue against the defendants who 
are the persons named in the caption of this Bill, re¬ 
quiring them to appear and answer the exigency thereof, 
but not under oath; answer under oath being expressly 
waived. 

2nd. That a decree be made enjoining the defendants, 
their agents or employees from in anywise trespassing upon 
any part of plaintiff’s said property under or through the 
alleged easement over the same contained in the Defendant 
Douglass’ Deed granting to her the property on the west of 
plaintiff’s property. 

3rd. That the alleged easement contained in the Deed to 
the defendant Douglass be declared void. 

4th. That the boundaries of plaintiff’s property be ascer¬ 
tained and determined by appropriate decree.* 

5th. That the nuisance complained of by plaintiff be per¬ 
petually enjoined. 

6th. That the cloud on plaintiff’s title to his said prop¬ 
erty created by the alleged easement over the same, con¬ 
tained in defendant Douglass’ Deed to the adjoining prop¬ 
erty on the west, be removed. 
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I 

_ I 

7th. That the title of plaintiff to the property jowned by 
him, as herein described, be quieted of record. 

8th. That the defendant Douglass and all persons claim¬ 
ing under or through her, be perpetually enjoined from any¬ 
wise interfering with or molesting plaintiff or his tenants 
in the free and uninterrupted use of the passage way to his 
property from East Capitol Street. 

9th. That he may have such other and further relief in 
the premises as the Court deems proper. 

CHARLES N. LEHMANN. 

I 

12 District of Columbia, ss : 

I do solemnly swear that I have read the foregoing Bill 
of Complaint by me subscribed and I know thq contents 
thereof; that the facts therein stated as of my owij personal 
knowledge are true and those stated as upon information 
and belief I believe to be true. 

CHARLES N. LEHMANN. 

Subscribed and sworn to before me this 27th d^y of Jan¬ 
uary A. D. 1927. 

' [seal.] THERESA BUCKHANfZ, 

Notary Public, D. C. 

CHAPIN B. BAUMAN, 

GEORGE C. GERTMAN, j 

Attorneys for Plaintiff. 

i 

Plaintiff’s Exhibit No. 1. 

( 21 .) 

Deed. 

Recorded Sept. 5th, ’92, 12:14 P. M. 

Mary A. Locke 

to | 

j 

Charles N. Lehman. 

This indenture made this first day of September A. D. 
one thousand eight hundred and ninety two by and between 






12 KATHERINE DOUGLASS VS. CHARLES N. LEHMAN. 

Mary A. Locke of the City of Washington, District of Co¬ 
lumbia party of the first part and Charles N. Lehman of 
the same place, party of the second part: 

Witnesseth, that the said party of the first part for and 
in consideration of the sum of Ten (10) Dollars, in lawful 
money of the United States to her in hand paid by the said 
party of the second part at and before the sealing and de¬ 
livery of these presents, the receipt whereof is hereby ac¬ 
knowledged, hath granted, bargained, sold, aliened, enfe¬ 
offed, released, and conveyed and doth by these presents 
grant, bargain, sell, alien, enfeoff, release and convey 

13 unto the said party of the second part, his heirs and 
assigns forever, the following described real estate 

situate in City of Washington, District of Columbia, to wit: 
All that certain piece or parcel of land and premises known 
and distinguished as and being part of 

Lot No. 1 in square No. 816 Beginning for the same at 36 
feet 4 inches from the southeast corner of said lot No. 1, 
thence North 80 feet, thence West 16 feet, 2/12 then south 
on a line parellel with the East line of said Lot 80 feet, 
thence East 16.2 feet to the place of beginning being the 
same ground and premises conveyed by I. C. Weed to 
Thomas Near by Deed dated September 6th, 1854 and re¬ 
corded in Liber J. A. S. No. 83, folio 140 one of the Land 
Records of the District of Columbia; together with all the 
improvements, ways, easements, rights privileges appur¬ 
tenances, and hereditaments, to the same belonging, or in 
anywise appertaining, and all the remainders, reversions, 
rents, issues, and profits thereof; and all the estate, right, 
title, interest, claim, and demand whatsoever either at law 
or in equity, of the said party of the first part, of, in, to, or 
out of the said piece or parcel of land and premises. 

To have and to hold the said piece or parcel of land and 
premises, with the appurtenances, unto the said party of 
the second part his heirs and assigns, to his or their sole 
use, benefit and behoof forever. And the said party of the 
first part for herself and for her heirs, executors, adminis¬ 
trators, and assigns doth hereby covenant, promise and 
agree to and with the said party of the second part his 
heirs, executors, administrators and assigns, that she, the 
said party of the first part and her heirs and assigns shall 
and -will warrant and forever defend the said piece or par- 
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cel of land and premises and appurtenances, unto the said 
party of the second part, his heirs and assigns, jfrom and 
against the claims of all persons claiming or to claim 

14 the same, or any part thereof, by, from, | under or 
through her or them the said party of the;first part 

or any one of her heirs or assigns. And further that she 
the said party of the first part, and her heirs shall and will 
at any and at all times hereafter, upon the request and at 
the cost of the said party of the second part, his heirs or 
assigns, make, execute, deliver and acknowledge all such 
other Deed or Deeds, or other assurance in law, for the 
more certain and effectual conveyance of the sai<J piece or 
parcel of land and premises and appurtenances! unto the 
said party of the second part his heirs or assigns, as the 
said party of the second part his heirs or assigns,! or his or 
their counsel learned in the law shall advise, Revise or 
require. 

In testimony whereof, the said party of the first part, 
hath hereunto set her hand and seal on the dav and vear 

" j * 

first hereinbefore written. 

MARY A. LOCKE, j [seal.] 

Signed, sealed, and delivered in the presence of— 
FRANK G. FARDON. 

i 

i 1 

United States of America, 

District of Columbia , ss: 

I, Frank G. Fardon a Notary Public in and for the afore¬ 
said District, Do Hereby Certify, That Mary A. j Locke of 
the District of Columbia, party to a certain Dee|l bearing 
date on the first day of September, A. D. 1892 and here¬ 
unto annexed personally appeared before me, in the Dis¬ 
trict aforesaid, the said Mary A. Locke being personally 
well known to me to be the person who executed the said 
Deed, and acknowledged the same to be her act and deed; 
and the said —, being of full age and being by me examined 
privily and apart from husband, and having the Deed 
aforesaid fully explained to — acknowledged the 

15 same to be — act and deed, and declared that — had 
willingly signed, sealed and delivered the same, and 

that — wished not to retract it. 

i 

i 

i 

j 

i 


i 

: 

i 
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Given under my hand and Notarial seal, this first day of 
September, 1892. 

[notarl\l seal.] FRANK G. FARDON, 

Notary Public. 

c. c., a. 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 1732, folio 24, et 
seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 9th day of Feb., A. D. 1924. 
[seal.] ARTHUR G. FROE, 

Recorder of Deeds , D. C. 

(Here follows plat of survey, side folio 16.) 

17 Answer and Counter-claim of Defendant Katherine 

Douglass. 

Filed March 7, 1927. 

******* 

For answer and counter-claim to the bill of complaint 
filed herein, defendant Katherine Douglass respectfully 
states: 

1, 2, 3. She admits the averments of paragraphs 1, 2 
and 3. 

4. She admits the making and recording of certain deed 
dated Sept. 1, 1892 from Mary A. Locke to plaintiff, certi¬ 
fied copy of which is referred to in paragraph 4 of the bill 
and attached thereto. She is without knowledge of the 
other averments in paragraph 4. 

5. She is without knowledge as to when the plaintiff en¬ 
tered into possession of the premises referred to. Said 
premises are known as No. 420 East Capitol Street, Wash¬ 
ington, D. C., and listed on the tax assessment records as 
Lot 802 in Square 816, being the west 16.2 feet by full depth 
of original Lot 1 in said Square. Immediately adjoining 
said premises on the west are the premises of this defend¬ 
ant known as No. 418 East Capitol Street, Washington, 
D. C., listed on the tax assessment records as Lot 803 in 
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i 

Square 816, being the east 12.10 feet by full deptl} of origi¬ 
nal Lot 2 in said Square. The titles of the plaintiff and this 
defendant, respectively, to these respective premises are 
derived from the same common source, namely By deed 
dated July 24, 1852, and recorded Aug. 31, 1852; in Liber 
J. A. S. No. 44 at folio 318 et seq., Land Records, D. C., 
Charles Miller and wife conveyed to Isaac C. l^eed and 
Nathaniel S. Weed, their heirs and assigns foreyer, all of 
original Lots 1, 2 and 3 in said Square 816 “ together with 
the buildings, improvements, rights, privileges,; appurte¬ 
nances and other hereditaments to the same belonging or in 
any manner appertaining”. At the date of said deed, said 
original Lots 1 and 2 were already improved, and 
18 have so remained ever since, by frame |buildings 
which have been repaired from time to tinie but the 
structural location of which has not changed at any time, 
including frame dwelling No. 418 East Capitol Street on 
the eastern portion of said original Lot 2 and abutting the 
west line of said original Lot 1, and frame building No. 
420 East Capitol Street on the western portioh of said 
original Lot 1 and abutting the east line of sai4 original 
Lot 2, and with an alley three feet in width, cohering the 
east ten inches of said original Lot 2 and the wesf; two feet 
two inches of said original Lot 1, constructed as a part of 
said two premises, said alleyway being a sub-way or 
alcove with a height of about nine feet and a length of 
about thirty feet, going completely through from the front 
to the back of such frame buildings, and being covered by 
the upper stories of such buildings, the dividing! lines be¬ 
tween which buildings do now, and have at all times, ap¬ 
peared distinctly on both the front and the back of the 
buildings above said alleyway, showing very conspicuously 
that said alley is located partly on said original £ot 2 and 
partly on said original Lot 1, and intended for the mutual 
use and convenience of the premises immediately adjoin¬ 
ing said alley on each side thereof. This defendant denies 
that the plaintiff has now, or ever has had, the title to, or 
possession of, the west part of said original Lot 1 other¬ 
wise than subject to the existing easement belonging to the 
east part of said original Lot 2 to use said alley forever. 
She does not deny that the plaintiff has had title to, and 
possession of, the west part of said original Lbt 1 conr 

i 
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tinuously since September 1892, subject only to the said 
easement. 

6. She admits the averments of paragraph 6, with the 
following exceptions: 

(a) The deed dated Sept. 6, 1854 from Weed to Near 
conveyed only an undivided one-half interest, as the deed 
itself shows. 

19 (b) The deed dated Oct. 14, 1880 from George to 

Locke conveyed only an undivided one-half interest, 
as the deed itself shows. 

(c) Said Locke acquired the other one-half interest by 
deed dated Jan. 10, 1871, and recorded Jan. 27, 1871 in 
Liber 637 at folio 316 et seq., Land Records D. C., from 
Hannah Weed, who had originally acquired such one-half 
interest from Isaac C. Weed by deed dated July 25, 1855 
and recorded Aug. 4, 1855 in Liber J. A. S. No. 102 at folio 
96 et seq., Land Records, D. C. This defendant admits that 
the deed dated Sept. 1, 1892 from Locke to the plaintiff is 
broad enough to convey to plaintiff the entire fee simple in 
and to the west 16 feet of said original Lot 1, subject to the 
easement aforesaid. 

( d ) Each and every of the deeds through which the 
plaintiff’s title is derived contained an express recital re¬ 
ferring to “the buildings, improvements, rights, privileges, 
appurtenances and other hereditaments”, thereby making 
appropriate reference to the physical alley conditions here¬ 
inbefore referred to, extending over and upon the adjoining 
Lot 2, and necessarily involving the corresponding right 
in the adjoining part of said Lot 2 to use the other portion 
of the alley extending over and upon the said Lot 1. 

7. This defendant is without knowledge respecting the 
title certificate alleged, and if same be material calls for 
strict proof. She denies that the alcove referred to in 
paragraph 7 (which is the same as the sub-way or alcove 
hereinbefore mentioned) is located wholly upon plaintiff’s 
property or is used exclusively as an entrance to the rear 
of plaintiff’s property, and says, on the contrary, that it 
is located in part on this defendant’s property and is used 
also as an entrance to the rear of defendant’s property. 
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| 

8. This defendant admits the averments! of para- 

20 graph 8, with the following exceptions: 

(a) The deed dated Aug. 15, 1852 from Weed and 
Weed to Dailey, conveying original Lot 2 in Square 816, 
contained the following express recital: 

“together with the buildings, improvements, rights, privi¬ 
leges, appurtenances and other hereditaments to the same 
belonging or in any manner appertaining. ’’ 

(b) The deed dated Aug. 15, 1856 from Dailey ^o Edelin 
did not attempt to create, but merely made express men¬ 
tion of, the already existing, and continuing and well known 
easement hereinbefore described, belonging to, and enjoyed 
by, each of the two adjoining premises. When this defend¬ 
ant’s premises herein concerned were conveyed to said 
Dailey (this defendant’s predecessor in title) by Isaac C. 
Weed and Nathaniel S. Weed, by deed of August! 15, 1852, 
recorded in Liber J. A. S. No. 102, folio 159 et seq., Land 
Records D. C., said Weed and Weed were still tlje owners 
in fee of the premises which the plaintiff herein nqw claims, 
and plaintiff’s claim is based upon subsequent conveyances 
emanating from said Weed and Weed. The alley, alcove or 
sub-way hereinbefore described was then in existence and 
located as hereinbefore set forth, and was then used in con¬ 
nection with, and as a part of, each of said premises for 
purposes of ingress and egress, and such conditions con¬ 
tinued without interruption until long after the plaintiff 
acquired his deed. These facts and physical conditions con¬ 
stituted the grant of an easement in favor of this defend¬ 
ant’s premises, running with the land, and of which all sub¬ 
sequent purchasers of the premises now claimed by the 
plaintiff were bound to take notice and to take in subordina¬ 
tion thereto. 

9. This defendant also denies the averments of paragraph 
9 that the aforesaid deed from Dailey to Edelih was an 
attempt to create an easement, rather than: the men- 

21 tion of an already existing easement. She further 
denies the averment that no easement or right of way 

has been granted to this defendant or to any predecessor 
of hers in title, and says that such averment is shown to 
be untrue by the averments already set forth in this answer. 

2—5818a • 
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10. This defendant admits that the plaintiff personally 
occupied the aforesaid premises No. 420 East Capitol 
Street from some time in 1892 until some time in 1923, and 
that plaintiff then ipoved away and had the premises oc¬ 
cupied by a tenant for some months. She denies the aver¬ 
ment that, during the plaintiff’s said occupancy, the said 
alley was not used for ingress or egress purposes to and 
from the east part of said original Lot 2. She says, on the 
contrary, that said alley has been so used by this defendant 
and her predecessors in title and their tenants since before 
1852 and continuously up to, and including, the present time, 
with the exception of a period commencing about 1910 and 
terminating the latter part of 1923, and a further period 
of about two months preceding January 17, 1924. Dur¬ 
ing the first named excepted period the plaintiff kept this 
defendant’s Aunt, Annie C. Beale, and Mother, Mary E. 
Douglass, two old ladies, in such a state of constant fear of 
him, that they temporarily suspended the use of said alley 
which would have brought them into personal contact with 
said plaintiff, and result in a possible breach of the peace 
by said plaintiff, the said plaintiff having manifested toward 
those old ladies a disposition to resort to violence without 
respect for either their age or sex, in consequence of which 
they were terrified. 

11. This defendant admits that, commencing in Novem¬ 
ber 1923, immediately after the deed from Annie C. Beale 
to herself, she has actively used the said alley, alcove or sub¬ 
way for ingress and egress purposes to and from her 

22 aforesaid premises No. 418 East Capitol Street, and 
that she provided and used in connection therewith 
a gate in the rear division fence just back of the north or 
rear end of said alley similar to a gate which had been 
located at that point from as early as 1852 up to 1911. She 
admits that, also in said November 1923, the plaintiff at¬ 
tempted to exclude this defendant from the use of such 
alley, and says that the attempt was prosecuted by said 
plaintiff nailing the said gate and also by said plaintiff clos¬ 
ing and locking another gate located at the south or en¬ 
trance end of said alley, alcove or sub-way. She admits 
the sending by her counsel of the two letters set forth in 
paragraph 11 of the bill. She denies having trespassed 
upon plaintiff’s property. What she did in November 1923 
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was accomplished quietly, without any breach of the peace, 
and in the exercise of her rights. Shortly before January 
17, 1924, she also accomplished the unnailing of her said 
gate and the opening and unlocking of the gate atj the south 
or entrance end of said alley, alcove or subway, without any 
breach of the peace, in the exercise of her rights, land while 
the said premises No. 420 East Capitol Street w^re vacant 
and unoccupied. She admits the placing by her of a lock 
on the said south or entrance gate, and that about! the latter 
part of January 1924 said plaintiff removed said ^ock. She 
denies that said plaintiff again nailed up the ghte in the 
partition fence just back of the north or rear end of said 
alley, alcove or sub-way, but said plaintiff did, oi^ or about 
February 1, 1924, attempt to close up the nortji or rear 
end of said alley by constructing, and attempting to instal, 
directly across said alley at the north or rear end! thereof a 
barrier, although this defendant was personally present, 
exercising her right to use said alley, and opposed the erec¬ 
tion of such barrier, whereupon said plaintiff assaulted this 
defendant, for w r hich said plaintiff was prosecuted in 
23 the Police Court of the District of Columbia,[ in United 
States vs. Charles N. Lehman, No. 264,289, and was 
adjudged guilty, after trial, on February 9, 1924. Said 
plaintiff never succeeded in erecting said barrier or in there¬ 
after preventing this defendant’s use of said alley. 

12. She admits the approximate correctness of the sur¬ 

vey set forth in paragraph 12 of the bill. She denies the 
other averments of said paragraph. She has -ap no time 
excluded the plaintiff or any of his tenants from the use of 
said alley. She has kept the entrance gate to I the alley 
locked only while the plaintiff’s premises have be^n vacant, 
to prevent use of the alley by strangers or marailders, and 
during such times an extra key to the lock has Zaways been 
accessible to the plaintiff pursuant to offer in I letter of 
January 17, 1924 from this defendant’s counsel to said 
plaintiff. j 

13, 14, 15, 16, 17, 18. She denies the averments of para¬ 
graphs 13 to 18, both inclusive, of the bill. 

19. This defendant avers that, upon the facfs of this 


case, she is entitled to a decree expressly declaring and 
establishing, of record, a perpetual easement bpon the 


premises claimed by the plaintiff for the use of 


the alley, 


i 
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alcove or sub-wav hereinbefore referred to in connection 
with this defendant’s premises. 

20. This defendant is using said premises No. 418 East 
Capitol Street as the home of herself and her aged mother, 
and has been so using it continuously since November 1923. 
Commencing in said November 1923, and continuously since, 
said plaintiff has been, and still is, engaged in efforts to 
prevent the peaceful enjoyment and occupation of this de¬ 
fendant’s said premises, for the purpose of so annoying this 
defendant that she will be unable to remain in her home 
so that he can without direct breach of the peace by him 
finally close the aforesaid alley. Subsequent to said plain¬ 
tiff’s conviction of assault upon this defendant, as 
24 aforesaid, said plaintiff has made repeated further 
wrongful attempts to close the said alley against use 
by this defendant for ingress and egress purposes to her 
said home, and still further attempts to annoy this de¬ 
fendant in the enjoyment of her said home by putting into 
the plaintiff’s premises a series of colored tenants of 
drunken, lawless and disorderly habits whose noisy con¬ 
duct would seriously interfere, and has interfered, with any 
comfortable enjoyment of this defendant’s premises by 
herself and her mother. In consequence, this defendant has 
been, and is still, deprived of her peace of mind, and she 
has suffered, and still suffers, great bodily and mental dis¬ 
comfort, inconvenience, annoyance and anguish, as also 
humiliation, against the further continuance of which she 
seeks an injunction herein, and also seeks damages herein 
of a compensatory character against the plaintiff in the 
sum of $5,000. She further avers that the said wrongful 
conduct of said plaintiff has been, and is, wilful and mali¬ 
cious, and in reckless disregard of this defendant’s rights, 
in consequence of which she claims an additional award 
against him herein of punitive or smart money damages 
in the sum of $20,000. 

Wherefore, the premises considered, and having fully 
answered the bill, this defendant prays, by way of counter¬ 
claim and cross-relief, as follows: 

I. That the plaintiff be restrained and enjoined, per¬ 
petually, from further molesting or in anywise annoying 
this defendant in her full and free enjoyment of this de¬ 
fendant’s premises herein concerned, No. 418 East Capitol 
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Street, Washington, D. C., being the east 12 feet! 10 inches 
by full depth of original Lot 2 in Square 816, Washington, 
D. C., and from in anywise interfering with the free and 
uninterrupted use, by this defendant, her heirs arid assigns, 
for purposes of ingress and egress to and from this 
25 defendant’s said premises, of the alley, |alcove or 
sub-way approximately 3 feet in width and about 30 
feet in depth located in part on this defendant’s said prem¬ 
ises and in part on the adjoining premises to the east be¬ 
longing to the plaintiff. 

II. That a decree be entered herein declaring and estab¬ 
lishing, of record, the right of this defendant, her; heirs and 
assigns, to the free and uninterrupted use, for purposes of 
ingress and egress aforesaid, to the part of Lot 1 in Square 
816, Washington, D. C., which is included in the! hereinbe¬ 
fore described alley, including the approaches to said alley, 
alcove or sub-tvay from the south or front end tljereof and 
also the north or rear end thereof. 

III. That damages, compensatory and punitive,; sustained 
by this defendant by reason of the wrongful, and continu¬ 
ing, acts of the plaintiff hereinbefore set forth, be ascer¬ 
tained and awarded to this defendant. 

IV. And for such other and general relief as the nature 
of the case may require. 

KATHERINE DOUGLASS, 

Defendant. 

GEO. E. SULLIVAN, 

JOHN D. FITZGERALD, 

Attorneys for Defendant . 

i 

District of Columbia, ss : 

I, Katherine Douglass, being first duly sworn, depose and 
say that I have read the answer and counter-claim by me 
subscribed and know the contents thereof; and that I verily 
believe the facts therein stated to be true. 

KATHERINE DOUGLASS. 


of March, 


Subscribed and sworn to before me this 7th day! 

A. D., 1927. | 

[seal.] WALTER C. ENGLISH, 

Notary Public, D. C . 
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Motion to Strike. 

Filed May 8, 1928. 

****** 


The plaintiff, Charles N. Lehman, by his counsel, George 
C. Gertman, respectfully moves the Court to strike out all 
of paragraph twenty of the answer of the defendant 
Katherine Douglass after the figures “1923” in the third 
line thereof. 

Strike out all of paragraph three of the prayers of the 
answer. 

Said motion is based upon the following grounds: 

1. That no facts or circumstances are set forth in the 
answer which state a cause of action cognizable in law or 
in equity. 

2. Because the defendant seeks to deprive plaintiff of 
his constitutional right of trial by jury in reference to the 
subject matter of her alleged counter-claim. 

3. For other good and sufficient reasons apparent upon 
the face of the record. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 


George E. Sullivan, Esquire, 

Attornev for Defendant: 

The foregoing motion to strike out part of the answer 
filed in Equity Cause No. 46,602 will be brought to the at¬ 
tention of the Court on Friday, May 11,1928, at ten o’clock 
A. M., or as soon thereafter as counsel can be heard. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

27 ’ Order Overruling Motion , &c. 

Filed May 23, 1928. 

******* 

This cause came on to be heard upon the motion of the 
plaintiff to strike out all of paragraph twenty following 
the figures “1923” in the third line of the answer of the 
defendant Katherine Douglass and paragraph three of the 
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pravers of said answer, and the same having been argued 
by counsel and duly considered, it is, by the Cburt, this 
23rd day of May, A. D. 1928, ordered that said tnotion be 
and it is hereby overruled but without prejudice to the 
plaintiff to renew the same in his reply to said answer and 
at the hearing of this cause upon its merits; it is further 
ordered that the plaintiff is allowed ten days tq reply to 
the answer of the defendant Katherine Douglassi 

PEYTON GORDON, 

Justice. 

i 

| 

To so much of the above decree as overrules the said 
motion of the plaintiff, the plaintiff objects ancl excepts, 
which exception is hereby allowed. " 

PEYTON GORDON, 

Justice. 

Reply of Plaintiff. 

Filed May 23, 1928. f 

I 

J 

* * # # * # ' * 

This plaintiff reserves all benefit and advantage of the 
motion heretofore filed by him to strike out a portion of 
paragraph twenty of the said defendant’s answer, and 
hereby renews the said motion, contending that ho matters 
cognizant in equity are set forth in paragraph twenty of 
said answer constituting a valid counterclaim. Fur- 
28 thermore plaintiff denies that commencing in No¬ 
vember 1923, and continuously since, he has been, 
and still is, engaged in efforts to prevent the peaceful en¬ 
joyment and occupation of said defendant’s property and 
he denies that he has made repeated wrongful attempts to 
close the said alley against use by the said defendant for 
ingress and egress purposes to her said home,! and still 
further attempts to annoy said defendant in the enjoyment 
of her said home by putting into his premises a series of 
colored tenants of drunken, lawless and disorderly habits, 
whose noisy conduct did seriously interfere, or has inter¬ 
fered, with any comfortable enjoyment of said defendant’s 
premises by herself. He denies that through any action on 
his part the said defendant is deprived of he^ peace of 
mind or that she has suffered and still suffers great bodily 
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and mental discomfort, inconvenience, annoyance and an¬ 
guish or humiliation, but, on the contrary, he avers that 
he has used his property solely in a lawful manner and has 
rented the same from time to time to colored people be¬ 
cause he was unable to obtain white tenants therefor, and 
he avers, upon information and belief, that he has been 
unable to keep the same rented to colored tenants owing 
to the interference with them by the said defendant, re¬ 
sulting in his propertv remaining idle for manv months. 

CHARLES N. LEHMAN. 


District of Columbia, ,<?.?: 

L Charles N. Lehman, being first duly sworn depose and 
say that I have read the aforesaid reply by me subscribed 
and I know the contents thereof; that I verily believe the 
facts therein stated to be true. 

CHARLES N. LEHMAN. 

29 Subscribed and sworn to before me this 22d day 
of May, A. D. 1928. 

[seal.] ‘ THERESA BUCKHANTZ, 

Notary Public, D. C. 

GEORGE C. GERTMAN, Atty. 

Opinion. 

Filed March 21, 1932. 

#**##*# 


The only grounds for the defendant’s contention that 
the easement which she claims existed prior to 1892, are 
that the dividing line between the two houses, is approxi¬ 
mately on the line between the two lots, as shown by the 
survey; that there was a gate in the fence in the rear of 
the houses and that an easement was reserved in the deed 
by which her predecessor in title acquired title from the 
common grantor. As this deed was subsequent to the deed 
to plaintiff’s predecessor in title the last proposition is 
untenable. As this gate was nailed up in 1892 and there 
is no evidence as to any actual adverse user of the plain¬ 
tiff’s part of the so-called alleyway for any particular 
period of time, the only question that remains is the effect 
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to be given to the unusual construction of the t#o houses. 
Defendant relies upon the case of Dowling v. Hehnings, 20 
Md. 179, in which a somewhat similar situation was before 
the court. In that case, however, the proof showed a con¬ 
tinuous adverse user by the adjoining landowners of the 
alleyway for more than fifty years, while in the instant 
case no adverse user is shown, other than whatj might be 
inferred from the construction of the two houses and the 

I 

existence of the gate in the line fence. I do not think that 
the evidence is sufficient to show such an adverse 
30 or joint user. In addition it may be added that the 
existence of a door from the house on #420 opening 
upon this area way and the absence of such a door in the 
house on #418, is a fact which tends to corroborate this 
view. 

It is conceded that the plaintiff had the exclusive use of 
this area way from 1911 to 1923. As to the period from 
1892 to 1911 the testimony is conflicting, but I do| not think 
that the defendant has maintained the burden of | establish¬ 
ing the continuous adverse user which she claims,land with¬ 
out which she can have no relief. 

The original bill is filed to protect the plaintiff in his 
rights to the ground embraced in his deed, and hot to any 
part of the defendant’s land, and his right to relief is lim¬ 
ited to the claim made in his bill. 

JENNINGS BAILEY, 

Justice. 

i 

Findings of Fact and Conclusions of Law. 

Filed July 1, 1932. j 

* # * # # # * 

Findings of Fact. 

i 

! 

From the evidence adduced at the trial of this cause, the 
Court finds the following facts: 

1. The plaintiff is the owner of the fee simple record title 
to the West 16 feet 2 inches of original Lot 1 in Square 816, 
known for taxation purposes as Lot 802 in said square, and 
is improved by premises 420 East Capitol Street, |he having 
acquired the same from Mary A. Locke by deed dated Sep¬ 
tember 1, 1892, and recorded September 5, 1892j in Liber 
1732 at folio 24 et seq. 


i 
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2. The defendant Katherine Douglass is the owner of the 
fee simple record title to the East 12 feet 10 inches of origi¬ 
nal Lot 2 in Square 816, known for taxation purposes 

31 as Lot 803 in said square, and is improved by prem¬ 
ises 41S East Capitol Street, she having acquired the 

same from Annie C. Beale by deed dated November 9, 1923, 
and recorded November 14, 1923, in Liber 5090 at folio 377 
et seq., and which immediately adjoins on the West the said 
premises 420 East Capitol Street. 

3. The plaintiff and defendant Katherine Douglass de¬ 
rived their title from a common source, namely, from Isaac 
C. Weed and Nathaniel S. Weed who together, as tenants 
in common, held the fee simple record title to all of Lots 
1 and 2 in said square from some time in 1852, until 1854 
as to Lot 1 when they conveyed said Lot 1 in fee simple “to¬ 
gether with the buildings, improvements, rights, privileges, 
appurtenances and other hereditaments to the same belong¬ 
ing or in any manner appertaining’’ unto one of plaintiff’s 
predecessors in title, and until 1855, as to Lot 2, when they 
conveyed said Lot 2 in fee simple “together with the build¬ 
ings, improvements, rights, privileges, appurtenances and 
other hereditaments to the same belonging or in any man¬ 
ner appertaining” unto one of the defendant Katherine 
Douglass’ predecessors in title. 

4. The deeds of Isaac C. Weed and Nathaniel S. Weed, 
by which they conveyed and divested themselves of the fee 
simple record title to plaintiff’s property and defendant 
Douglass’ property, made no mention of, or reference to, 
any easement or right of way over or through the alcove 
or so-called alley described in the next following paragraph. 

5. The improvements on plaintiff’s said Lot 802 consti¬ 
tuting premises 420 East Capitol Street consist of a two- 
story frame house, the second story of which covers the en¬ 
tire 16 feet 2 inches width of said Lot, and the first story 
of which is so constructed that an alcove or alley-way nearly 

3 feet wide, about 30 feet long, and about 9 feet high, 

32 is left between the outside west wall of the first story 
of said house and the outside east wall of the first 

story of defendant’s adjoining house 418 East Capitol 
Street. About 2 feet 5 inches of the width of said alcove 
or alley-way is a part of said Lot 802, the remainder of the 
width thereof about 0.36 feet is a part of Lot 803. 
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6. The improvements on defendant Douglass’ Lot 803 con¬ 
sists of a two-story frame house, the second story of which 
covers the entire 12 feet 10 inches width of saidj lot, and 
the first story of which covers the entire width of said lot 
with the exception of the East approximately 0.361 feet, the 
east wall of the first story being about 0.36 feet wqst of the 
east line of said lot, and said wall constituting the west wall 
of the aforesaid alcove or so-called alley-way. 

7. Neither of the properties owned by plaintiff and the 
defendant Douglass has a rear alley, nor unless sajd alcove 
or so-called alley be used, any outlet other thanj through 
front doors of each. 

8. Just how long said houses have been so erected with 
the aforesaid alcove or alley-way running underneath the 
second stories of each as aforesaid, has not be^n shown 
further than that said alcove or alley-way was so in exist¬ 
ence as early as 1866, and the houses were then; not new 
houses but old frame houses looking just like they do now. 

9. In 1892, when plaintiff acquired said Lot 802, there 
was a gate in the division fence between the aforesaid two 
properties immediately in the rear of said alcove orj so-called 
alley, and which gate was then being used by the occupants 
of 418 East Capitol Street in connection with said alcove 
or so-called alley as a means of ingress and egre$s to and 
from the rear of premises 418 East Capitol Street (said al¬ 
cove or so-called alley being also used by the plaintiff as 

a means of ingress and egress to and from the rear of 
33 premises 420 East Capitol Street). During the year 
1892 plaintiff nailed up said gate and excluded the 
defendant Douglass’ then predecessor from using, for the 
purpose aforesaid, the said alcove or so-called alley. 

10. There is no evidence as to any actual adverse user of 
the plaintiff’s part of the so-called alley-way prior to 1892 
for any particular period of time other than what might 
be inferred from the construction of the two housqs and the 
existence of the gate in the line fence prior to plaintiff’s 
purchase of premises 420 East Capitol Street, jat which 
time there was, about midway, a door opening frbm prem¬ 
ises 420 East Capitol Street upon the said alcove or so- 
called alley, while there was no such door in premises 418 
East Capitol Street. 

11. Between the latter part of 1911 and the latter part 
of 1923, the plaintiff barred the defendant’s predecessors 
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in title from all use of said alcove or so-called alley. Be¬ 
tween the latter part of 1923 and the time of trial, the de¬ 
fendant Douglass has used said alcove or so-called alley 
for her aforesaid premises over the protest of plaintiff. As 
to the period from 1892 to 1911, the testimony is conflicting, 
and the defendant Douglass has not maintained the burden 
of establishing the continuous adverse user of said so-called 
allev. 

12. The first express reference to said alcove or so-called 
alley in any recorded instrument appears in deed recorded 
February 14, 1857, Liber JAS 128, folio 299 et seq., from 
Oliver A. Dailey to Edward H. Edelin, two predecessors 
in title of defendant, conveying defendant’s premises with 
the following recital or provision in said deed: 

“With privilege thereafter of an alley 3 feet wide on the 
East line, 10 inches being a part of the aforesaid ground and 
2 feet 2 inches of adjoining Lot 1, and giving and granting 
to the occupant of Lot 1 free and uninterrupted use of said 
part of said Lot 2 thereafter.” 

34 The succeeding deeds in the title of defendant Doug¬ 
lass have reiterated said recital or provision. 

Conclusions of Law. 

From the foregoing facts, the Court reaches the follow¬ 
ing conclusions of law: 

1. The aforesaid recital in the deed from Oliver A. Dai¬ 
ley to Edward H. Edelin, recorded February 14, 1857 in 
Liber J.A.S. 128 at folio 299 et seq., and succeeding deeds 
in defendant Douglass’ chain of title to said Lot 803, was 
ineffectual to pass or vest any title, easement, or right of 
way over that part of the aforesaid so-called alley compos¬ 
ing plaintiff’s premises for the use and benefit of premises 
418 East Capitol Street. 

2. The manner of construction of the two houses on Lots 
802 and 803 cannot give the defendant Douglass or her 
predecessors any easement or right to the use of such alcove 
or so-called alley; no reservation of a right of way over the 
same having been reserved by the common ancestors, Isaac 
C. Weed and Nathaniel S. Weed, for the benefit of premises 
418 East Capitol Street, when, in 1854, they conveyed and 


29 


KATHERINE DOUGLASS VS. CHARLES N. LEHMANi. 

i 
j 

divested themselves of their record title to plaintiff’s said 
property. 

3. The evidence is insufficient to show an adverse use for 
the statutory period of the alcove or so-called alley-way by 
the defendant Douglass, or her predecessors, to entitle the 
defendant Douglass to an easement in the use of such alcove 
or alley-way for the benefit of premises 418 East Capitol 
Street. 

4. The defendant Douglass’ cross-bill should be dismissed 
and the prayers thereof denied. 

5. The plaintiff, having sustained the burden jof proof 
of the issues created by his bill, is accordingly entitled to a 

decree removing as clouds upon his title tb Lot 802 
35 the aforesaid recital in the deed from Oliver A. Dai¬ 
ley to Edward H. Edelin, recorded February 14,1857 
in Liber J.A.S. 128 at folio 299 et seq., and succeeding 
deeds in defendant Douglass’ chain of record title insofar 
as they attempt to create for the benefit of premises 418 
East Capitol Street an alley privilege over a part of plain¬ 
tiff’s said property, and restraining the defendants, their 
heirs and assigns, from the use of or trespassing lupon the 
West 2.45 feet in width of plaintiff’s lot as an alley or way 
or otherwise, or from interfering with plaintiff’s I free and 
exclusive enjoyment, use, occupation and possession of said 
property. 

JENNINGS BAILEY, 

Justice . 

i 

Final Decree . 

Filed July 1, 1932. | 

i 

* * # # * # j • 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is, by the Court, this 
1st day of July, A. D., 1932, adjudged, ordered arid decreed 
that the plaintiff Charles N. Lehman is the sole and ex¬ 
clusive owner of the following described land and premises 
situate in the City of Washington, District of Columbia, 
and distinguished as part of Lot numbered One (1) in 
Square numbered Eight Hundred and Sixteen (816), con¬ 
tained within the following metes and bounds: beginning 


i 
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for the same on the line of East Capitol Street 36 feet 4 
inches West from the Southeast corner of said Lot 1, and 
running thence North 80 feet; thence West 16-2/12 feet to 
West line of said lot; thence South on a line parallel with 
the east line of said lot, 80 feet; thence East 16-2/12 feet 
to the place of beginning, (the same being improved by 
premises 420 East Capitol Street and assessed for taxation 
purposes as Lot 802), free of any easement, servi- 
36 tude, privilege or right of way over the West 2.45 
feet thereof for the benefit of premises 418 East 
Capitol Street, or the owner or occupancy thereof, and the 
clouds created and placed thereon by deeds recorded in 
Liber J. A. S. 128 at folio 299 et seq., Liber E. C. E. 26 at 
folio 380 et seq., Liber 910 at folio 498 et seq., Liber 1411 
at folio 128 et seq., Liber 3210 at folio 473 et seq., Liber 
3222 at folio 286 et seq., Liber 3246 at folio 221 et seq., 
Liber 3919 at folio 343 et seq., and Liber 5090 at folio 377 
et seq., be and they are hereby removed, and the defendant 
Katherine Douglass, her agents, tenants, employees, and 
her heirs and assigns, are hereby perpetually enjoined and 
restrained from using the said West 2.45 feet of said de¬ 
scribed land and premises as a way or alley or otherwise, 
and from trespassing thereon or in anywise interfering with 
the plaintiff’s, his tenants, heirs or assigns, exclusive use, 
occupation and possession thereof. 

It is further adjudged, ordered and decreed that the de¬ 
fendant Katherine Douglass’ cross-bill be and it is hereby 
dismissed and the prayers thereof denied. This decree 
being with costs against the defendant Katherine Douglass 
in favor of the plaintiff, to be taxed by the Clerk, and for 
which he mav have execution as provided by law. 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the defendant Katherine 
Douglass notes an appeal in open Court to the Court of 
Appeals and the bond for costs on such appeal is hereby 
fixed at $100.00 or a cash deposit of $50.00 in lieu thereof, 
or, if to operate as a supersedeas, bond to be in sum of 
$500.00. 

JENNINGS BAILEY, 

Justice. 
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37 Memoranda. 

i 

i 

July 15,1932.—Bond ($100.00) approved and filed. 

July 26, 1932.—Statement of Evidence and Notice—filed. 

Assignment of Errors. 

I 

i 

Filed September 15, 1932. j 

i 

i 

* * * * * * | # 

I 

i 

Appellant Katherine Douglass respectfully assigns as 
errors of the Court the following: j 

1. In not dismissing the bill of complaint herein.! 

2. In awarding relief to the plaintiff in the filial decree 
herein. 

3. In dismissing the cross bill of defendant Douglass. 

4. In not granting the first prayer of said cross bill. 

5. In not granting the second prayer of said cross bill. 

6. In not holding that premises 418 East Capital Street 

possessed the easement claimed by defendant Douglass at 
the time of plaintiff’s acquisition of premises 420 East Capi¬ 
tol Street in 1892. ! 

i 

7. In not holding that the evidence fails to show [the subse¬ 
quent destruction of said easement. 

8. In holding that defendant Douglass had the [burden of 
establishing the continuous adverse user of the alleyway in 
question after 1892. 

! 

9. In not holding the burden was on the plaintiff as to 

continuous adverse user on his part after 1892. 

38 10. In not holding that the plaintiff does not come 
into Court with clean hands. 

11. In not holding that the plaintiff is barred by laches. 

GEO. E. SULLIVAN, 

Attorney for Appellant, Katherine Douglass. 

i 

I 

Memoranda. 

I 

i 

September 15, 1932.—Proposed Statement of! Evidence 
submitted. 

Statement of Evidence on appeal signed (in duplicate). 
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Designation of Record. 

Filed July 29,1932. 

*#**#•* 

The Clerk will please prepare transceipt of record on the 
pending appeal of defendant Katherine Douglass, to include 
the following: 

1. Original bill, and exhibits. 

2. Answer and counter-claim of defendant Katherine 
Douglass. 

3. Motion of plaintiff to strike out counter-claim. 

4. Order denying said motion, without prejudice. 

5. Plaintiff’s reply to counter-claim. 

6. Memorandum opinion of Court. 

7. Findings of fact and epnclusions of law. 

8. Final decree entered July 1, 1932; appeal noted by de¬ 
fendant Katherine Douglass; bond for costs on appeal fixed 
at $100.00. 

9. Memo of filing and approval of $100 cost bond 

39 on appeal given by defendant Katherine Douglass. 

10. Memo of dates of filing, submission, settlement, 
and approval of statement of evidence on appeal. 

11. Assignment of errors. 

12. This designation. 

GEO. E. SULLIVAN, 

Attorney for Appellant , Katherine Douglass. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 29th day of July, 1932. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 39, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 46602 in Equity, wherein Charles 
N. Lehman is Plaintiff and Katherine Douglass et al. are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of October, 1932. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 

41 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 46602. | 

i 

i 

Charles N. Lehman, Plaintiff, 

i 

v. 

i 

Katherine Douglass et al., Defendants. 

' ! 

| 

Statement of Evidence on Appeal by Defendant Katherine 

Douglass. 

Be it remembered that this cause came on to bfe tried be¬ 
fore Mr. Justice Bailey on the 15th day of December, 1931, 
at which trial the following proceedings were hhd: 

Plaintiff put in evidence, without objection, thq following 
documentary evidence: 

(1) Survey certificate dated December 15, 1926, annexed 
to the bill of complaint. 

(2) Certified copy of deed from Charles Miller to Isaac 
C. Weed and Nathanial S. Weed, dated July 24,1 1852, and 
recorded August 31, 1852, in Liber JAS 44 foliol 318, Land 
Records, D. C., conveying in fee simple Lots I, 2, and 3 
in Square 816, together with the buildings, improvements, 
rights, privileges, appurtenances and other hereditaments 
to the same belonging. 


i 

i 
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(3) Certified copy of deed from Nathanial S. Weed to 
Isaac C. Weed, dated April 7, 1854, and recorded Septem¬ 
ber 6,1854, in Liber JAS 83, folio 138, Land Records, D. C., 
conveying in fee simple the grantor’s undivided half inter¬ 
est and estate in the west 16 feet of lot 1, Square 816. 

(4) Certified copy of deed from Isaac Weed to Thomas 
Near, dated September 6, 1854, and recorded Sep- 

42 tember 6, 1854, in Liber JAS 83, folio 140, conveying 
in fee simple an undivided half interest and estate 
in the west 16 feet of Lot 1, Square 816, “ Together with 
the buildings, improvements, rights, privileges, appurte¬ 
nances and other hereditaments to the same belonging, or in 
any manner appertaining”. 

(5) Certified copy of deed from Florence J. George, sole 
heir at law of Thomas Near, to Mary A. Locke, dated Oc¬ 
tober 14, 1880, and recorded October 21, 1880, in Liber 954, 
folio 91, Land Records, D. C., conveying in fee simple the 
aforesaid undivided half interest and estate in the west 16 
feet of Lot 1, Square 816, 'which had been acquired by said 
Thomas Near from Isaac Weed. 

(6) Certified copy of deed from Isaac Weed to Hannah 
Weed, dated July 25, 1855, and recorded August 4, 1855, 
in Liber JAS 102, folio 96, Land Records D. C., conveying 
in fee simple an undivided half interest and estate in the 
west 16 feet 3 inches of Lot 1, Square 816, “ together with 
the buildings, improvements, rights, privileges, appurte¬ 
nances, and other hereditaments to the same belonging, or 
in any manner appertaining”. 

(7) Certified copy of deed from Hannah Weed to Mary 
A. Locke, dated January 10,1871, and recorded January 27, 
1871, in Liber 367, folio 316, Land Records, D. C., convey¬ 
ing in fee simple an undivided half interest and estate in 
the west 16 feet 2 inches of Lot 1, Square 816, “together 
with the buildings, improvements, rights, privileges, ap¬ 
purtenances and other hereditaments to the same belonging 
or in any manner appertaining”. 

(8) Certified copy of deed from Mary A. Locke to 
Charles N. Lehman, dated September 1, 1892, and recorded 
September 5, 1892, in Liber 1732, folio 24, Land Records, 
D. C., conveying in fee simple the west 16 feet 2 inches of 
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Lot 1, Square 816, “ together with all thb improve- 

43 ments, ways, easements, rights, privileged, appurte¬ 
nances and hereditaments to the same belonging or 

in anywise appertaining’’. 

(9) Certified copy of deed from Isaac Weed and Na- 
thanial S. Weed to Oliver A. Dailey, dated August 15, 
1852, acknowledged September 10, 1852, and recorded Au¬ 
gust 8, 1855, in Liber JAS 102, folio 159, Land Records, 
D. C., conveying in fee simple Lot 2, Square 816, “together 
with the buildings, improvements, rights, privileges, ap¬ 
purtenances, and other hereditaments to the same belong¬ 
ing, or in any manner appertaining”. 

(10) Certified copy of deed from Oliver A. Dailey to Ed¬ 
ward H. Edelin, dated August 15, 1856, and recorded Feb¬ 
ruary 14, 1857, in Liber JAS 128, folio 129, Laiid Records 
D. C., conveying in fee simple the east 12 feet 1§ inches of 
Lot 2, Square 816, “with the privilege forever of an alley 
three feet wide on the east line, ten inches being a part of 
the aforesaid ground, and 2 feet, 2 inches on the adjoining 
lot one (1), and giving and granting to occupant of said 
Lot one (1) free and uninterrupted use of said p^rt of said 
Lot two (2) forever, being a part of the land conveyed to 
said Dailey by said Isaac C. and Nathanial S. W[eed on the 
15th day of August, 1852, which was of record! August 8, 
1855 in Liber JAS No. 102, folio 159 and 160, one bf the land 
records of the District of Columbia, together with the build¬ 
ings, improvements, rights, privileges, appurteiiances, and 
other hereditaments to the same belonging, or ih any man¬ 
ner appertaining, and the remainders and so forith.” 

(11) Letter dated November 20, 1923 from jGeorge E. 
Sullivan, as attorney for defendant Katherinej Douglass, 
to the plaintiff, same being correctly set out in the bill of 
complaint. 

(12) Letter dated January 17, 1924 from George 

44 E. Sullivan, as attorney for defendant Katherine 
Douglass, to the plaintiff, same being correctly set 

out in the bill of complaint. 


I 

Plaintiff produced as a witness Harold Rupeift Lehman, 

who testified, in substance: 

■ 

I was born in 1890. From 1892 to 1910 I livbd in prem¬ 
ises 420 East Capitol Street with my father (the plaintiff) 
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and my mother up to her death in 1909 and my three 
brothers and three sisters also. I alone moved away in 
1910. I do not know how long exactly my father continued 
to live there. The last time I was home before the War was 
in 1913, and from then on I was away from home the best 
part of the time. When I lived at 420 East Capitol Street, 
there was a fence dividing those premises from 418, ex¬ 
tending from the house to the shed in the back. There was 
no opening or gate in the fence during the entire time I 
lived in 420. The posts and stringers were on the 418 side 
of the fence. I used to climb the fence all the time. I re¬ 
member that Joe Herbert had long curls and lived next 
door, and we used to climb back and forth and play. The 
archway or hallway between the two houses was our hall¬ 
way going into our house, and had a carpet on the floor and 
a vestibule and it had two glass doors at the front. Nobody 
living in 418 could use the vestibule as there was no way 
of getting across to 418. It was not used by anybody living 
in 418. Cross-examined, witness stated: My first recollec¬ 
tion was just before I started to school, probably a little 
before I was six years old. I am fairly positive that no 
part of the dividing fence ran diagonally, and I don’t recol¬ 
lect any gates there, but just a straight back fence. We 
used to climb and walk the fence and anything like a gate 
we would have used and wouldn’t climb the fence. I have 
no idea how long the Herberts lived in 418. I know the 
Herbert boy’s father was a plumber. He may have carried 
on his work there. I have no recollection at all of plumb¬ 
ing materials being carried through the hallway or alley- 
way while I lived in 420. I remember the Herberts, the 
Bushers, the Offutts, and the Ambroses lived in 418. 
45 A diagonal gate may have been cut in the dividing 
fence between premises 418 and 420 after I left in 
1910, but I am sure it had not been done up to 1913 when 
I visited my family for a week. There had also been 
a front dividing fence separating the front yards of the 
two premises, and there was positively no gate in that 
fence. That fence was there when I left in 1910, but it had 
disappeared when I visited my family in 1913. It had been 
a paling fence first, and when the palings were pulled off 
everybody put this half inch mesh wire in. 
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Thereupon plaintiff produced as a witness Joseph A. 
Herbert, who testified, in substance: 

I live at 515 East Capitol Street. I am engaged in the 
real estate business, and also plumbing. I lived in 418 
East Capitol Street around about 2 years commencing in 
1892. My children were then very small. Mr.| Lehman 
(plaintiff) was not living in 420 when I moved into 418, but 
was living there when I moved out. When I mpved into 
418, there was a fence in the rear dividing premises 418 
and 420, and there was a gate in that fence, right adjoining 
the back of the house. 

“Q. Where was the fence located in relation to the al¬ 
ley, which we know was about three feet wide? j A. Well, 
I did think, it seemed, to go back quite a little time, that it 
was about six or eight inches into the alley. 

“Q. Six or eight inches into the alley from whose prop¬ 
erty f A. From the 418 side. ! 

“Q. 418. In other words, you think, according to your 
recollection, this fence was at a point beyond the line of the 
east wall of premises 418? A. Yes, beyond the line.” 

Mr. Lehman did not build a new fence while I li^ed there, 
but there came a time before I moved that Mr. Leh¬ 
man nailed the gate, after which I used the froiit door of 
418 as the only means of access. I do not think there was 
any opening in house 420 in the areaway or alleyway be¬ 
tween the tw r o houses, but I wouldn’t want to say as it has 
been a long time. I was in the plumbing business and used 
to carry pipes and fittings through the areaway. ; This was 
about 35 or 36 years ago. I am speaking from my best 
recollection. 

| 

Cross-examined, witness testified: 

46 My occupancy of the 418 premises was afe a tenant 
of a Mr. Abner. I stayed there perhaps about 3 or 
4 months after the gate was nailed up by Mr. Lehman. Up 
to the nailing of the gate, we used the areaway in going in 
and out, and there was no obstruction in front to prevent 
its use. After Mr. Lehman closed the gate, he built a 
wooden fence in the front, just a dilapidated sort of struc¬ 
ture, which I think ran back to the house, and obstructed 
the front entrance to the areaway from premises 418. Mr. 


I 


38 KATHERINE DOUGLASS VS. CHARLES N. LEHMAN. 

Lehman had no discussion with me about nailing the gate 
up. He just nailed it up. There wasn’t any other outlet 
from the back yard, except going through the house. I 
naturally couldn’t stay there, so I moved away. On re¬ 
direct, witness stated: Mr. Lehman put in a door at the 
front of the area way, and made a hallway out of it, but I 
don’t think he did that while I was living at 418. I didn’t 
stay there long after he closed the gate. I have lived in 
that neighborhood nearly all my life. I am the agent for 
Mr. Lehman in collecting rents from premises 420. The 
areaway was paved with brick when I lived in 418. Later, 
Mr. Lehman put a floor in it, enclosed it and made it a part 
of premises 420. After Mr. Lehman closed the gate he put 
a fence at the front. He built a fence in the front. He 
built a wooden fence, just a dilapidated sort of a structure. 

“Q. State just where this front fence was built. A. 
Well, I think Mr. Lehman’s line, that is, after he had it 
surveyed, run about 6 or 8 inches over into the alley to the 
east from our house, from 418, and he put the fence ac¬ 
cording to that survey, according to my recollection.” 

Recross-examined, witness stated: 

I have been the rental agent of Mr. Lehman about seven 
or eight years. On re-re-direct, witness stated: I have no 
interest in premises 420, and while I have handled this 
property for Mr. Lehman for about seven or eight years, 
and am handling it novr, it is the only piece of property I 
handle for him. My office is across the way from the 
property. 

Thereupon the plaintiff, Charles N. Lehman, produced as 
a witness on his own behalf, testified in substance: 

47 1 was 76 years of age at my last birthday. I am 

the owner of premises 420 East Capitol Street. I 
bought it in the Fall of 1892. I occupied it for five or six 
months before that. I continued to live in the premises 
until 1922 when I broke up housekeeping, but still con¬ 
tinued to keep my furniture and stuff on the premises. 
When I bought the 420 premises, the alleyway had no 
cornice over the doorway, and there was a mud floor with 
twelve inch wide boards laid on it to walk on. I took the 
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boards up, and put sleepers in there, and put a tongue and 
groove flooring all through. I also made a vestibule of the 
front, two plate glass doors, about 3 feet apart j one key 
fitting the locks on both doors. When I bought the house, 
there was a door in the west wall about the middle of the 
house and right in this alleyway. I closed thatj door up, 
and made another door in my west wall opening on the 
alleyway further back. House 418 had no door opening 
onto the alleyway. When I bought premises 420, there was 
a fence in the rear that divided the rear yards of 418 and 
420. It was a six foot board fence, right on the line be¬ 
tween the two premises, and with a gate in it immediately 
back of the alleyway, about eight or ten inches from the 
house. The gate opened onto 418, that is, swung open in 
that direction. After I had my title searched and the lot 
surveyed, I closed up the gate, took a cleat and! nailed it 
up with a lot of iron nails so it couldn’t be drawed out. 
Mr. Herbert was occupying 418 at the time. He wjas a good 
neighbor and everything. When I bought 420, thpre was a 
plain alleyway gate at the front of the alleyway. I tore 
that out and put in a door frame, with a transom: for light, 
and I put a cornice over it, and I put in a gas drop light 
and a door bell. After Mr. Herbert moved away fjrom 418,1 
put a rail across where the gate was and at that lone panel 
put a proper fence up right on the line. The; fence re¬ 
mained in that condition until Mrs. Douglass hhd a car¬ 
penter put up a new rear fence in 1911. That fehce stayed 
there until I left, in 1922, and during that entire period 
nobody used this alleyway as an entrance to 418^ the only 
entrance being through the front door. I did not 
48 know of any change in the fence afterwards until I 
got Mr. Sullivan’s letter and after I moved away 
from 420. 

“Q. So that there was no gate in that fence-f A. (In¬ 

terposing.) No. 

Q. (Continuing:) —in the rear fence we are talking 
about. A. No. 

Q. From the year 1892 about? A. No. j 

Q. Until after you moved from the property in 1922? 
A. 1922, yes, sir.” 

A long time after Mrs. Douglass (defendant’s mother) 
bought 418, she had a carpenter put up a new! fence. I 



40 KATHERINE DOUGLASS VS. CHARLES N. LEHMAN. 

can’t tell the year. I suppose it was about 1920, something 
like that. The only change was that before the posts and 
rails were on her side, and the posts and rails of the new 
fence were on my side, but no gate was put in it. They 
wanted to put in a gate, and I protested. At the time I 
remodeled 420, I put a paling fence down from my door¬ 
way, clean down to the street in front, on the building line 
between 418 and 420, and soon after Mr. Herbert moved. 
This front fence enclosed the areaway as a part of my 
property. I don’t know how long this front fence remained. 
It remained until it wore down. Then I replaced it by 
putting cedar posts in, and put two rails, top and bottom, 
and put wire on it. Before I moved away in 1922, Mrs. 
Douglass (defendant’s mother) had replaced this front 
fence with a picket fence in the same location, allowing no 
access to the alleyway from 418. When Miss Douglass (the 
defendant) put the gate in the rear dividing fence, after I 
had moved away, I went down and nailed it up. She also 
put a padlock and staple on the door to the areaway, and 
I went there and knocked off the padlock and staple. After 
that, I took a carpenter there one Sunday to fit a door on 
the rear end of the alleyway, where I had always had one, 
but it had disappeared some way or other after I moved 
away. Miss Douglass planted herself in the way in the 
end of the alleyway, and I pushed her like that (illus¬ 
trating), and she resisted and hollered “Police” “Help” 
“Murder”. That was the time she had me arrested, and 
I w^as afraid to go there again. So the gate in the 
49 rear dividing fence has existed ever since. 

Cross-examined, witness stated: 

I have known 418 and 420 East Capitol Street 
since 1866. They were then old frame houses, just like 
thev are now. Thev haven’t deteriorated. This area- 

•/ mf 

wav or alley was in exactly the same location when I 
first saw the houses as it is now. The extent to which 
the upstairs froilt rooms of 418 and 420, respectively, 
extend over this areaway is the same today as when I first 
saw the houses. There is no question but that this alley 
or areaway Tvas being used for premises 418 when I ac¬ 
quired 420. The first thing I did, after acquiring the 
property, was to put a floor in the alleyway. It might have 
been a year after, I don’t know. I did work nights. I did 
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it at odd times. The other improvements were made long 
before Mrs. Douglass acquired 418. Mrs. Douglass didn’t 
get 418 until after 1910. When I acquired 420 there was 
no door closing the rear end of the alleyway, butjl put one 
up, and it was up fifteen years, I guess. My wife died in 
1909, and it was there then. I can’t tell exactly when I 
put the door up. I couldn’t tell on matters of tijne, but it 
was before 1900, I think. I think I had the dooif up there 
two years after I owned the property. I know I put a door 
there in 1893 or 1894. I did it for my wife’s protection. 
Yes, I remember it very well now. When Mrs. | Douglass 
moved into 418, there were other members of h^r family, 
including her two daughters, one of whom is the defendant 
Miss Douglass. I remember that Mrs. Douglass sent a 
carpenter, who put up a new front fence and a| rear one 
too, on the line each time. I saw the carpenter at work, 
and told him not to put any gate in there, and ;he didn’t 
do it. I just warned him, that is all. I told him if he did, 
I would have him up criminally. The front febce is not 
there now, and has been down, I guess, about nine or ten 
years. I don’t know who took it down. Missj Douglass 
took it down, and those negroes living in my place took 
it all back and used it for firewood. The negroes told me 
they were going to use it for firewood. j 


On redirect, witness stated that when h(^ acquired 


420 the alleyway was being used for the 
both 418 and 420. 


benefit of 


Plaintiff produced as a further witness Antonio Nolla, 
w’ho testified in substance: 

I am 59 years old. I live at 416 East Capitol Street, and 
have lived there 20 years. I remember when Mr. Lehman 
(the plaintiff here) lived at 420 East Capitol Street. I 
moved to 416 East Capitol Street about 6 or 7! years be¬ 
fore Mr. Lehman moved away from 420. I knowj the fence 
that is between 418 and 420. I don’t believe ther^ was any 
gate in that fence during the 6 or 7 years bqfore Mr. 
Lehman moved away from 420. 

Cross-examined, witness stated: 

I first moved to 416 East Capitol Street October 15,1911, 
never before. 418 was vacant at that time. Nobody used 

i 

I 

j 

i 


I 

i 
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the alleyway or areaway between 418 and 420 except Mr. 
Lehman’s family. I never went into that alleyway at any 
time. My children used to play with Mr. Lehman’s chil¬ 
dren, and first time I call my children I see everything. 
When Mr. Lehman moved away, the people in 418 took 
away the front fence, and there has been no front fence 
since. I have on many occasions gone through that alley- 
way into Mr. Lehman’s back yard, to call my little children 
who played in Mr. Lehman’s back yard. I have never 
been in premises 418, either front or back. I won’t go to 
no back door. 

Plaintiff produced as a further witness Mrs. Mildred 
Powell (nee Lehman), who testified in substance: 

I am 31 years old, and a daughter of the plaintiff. I was 
born at 420 East Capitol Street, in 1900, and lived there 
until 1922. My recollection goes back a little before my 
mother died when I was about 9 years old. I remember 
a fence in the rear yard between 418 and 420, but there 
was never anv gate in it. The first I can remember of a 

f o 

front fence is that there was an old broken down fence, 
not much of a fence, and then later on Mrs. Douglass put 
up a fence there. The front fence was on the same line as 
the rear fence, west of the areaway. I identify photograph 
taken when I was about 5 years old, and showing part of 
the front fence. 

(Said photograph was admitted in evidence, 
51 marked “Plaintiff’s Exhibit 13”, and in lieu of being 

inserted herein will be produced before the Court 
of Appeals.) 

Mrs. Douglass had moved into 418 a good many years 
before we moved away from 420. Nobody used the area¬ 
way other than my family while I lived there. There was 
a door in the front of the vestibule or areaway. Then 
there was a door between the vestibule and the rear of the 
hall. My father had the key to it and kept it locked. 

Cross-examined, witness stated: 

The outside or storm door of the vestibule of the area¬ 
way was kept unlocked, and the key to the inside vestibule 
door which was kept locked was kept behind the outside 
door, for all of us to go in there. I remember we kids 
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i 

walking on the piece of the front fence which was left at 
the time the photograph was taken. That piece that was 

then left is my earliest recollection of the front fence. 

| 

j 

Plaintiff produced as a further witness John Buscher, 
who testified in substance: 

i 

I am a retired lieutenant, Fire Department. jtor about 
2 years commencing about 1900, I lived in 418 East Capitol 
Street. Mr. Lehman was living there at the time, ihe whole 
of the time. There was a rear fence dividing premises 418 
and 420, but positively wasn’t no gate there the two years 
I lived there. There was also a paling fence dividing the 
properties in front. The fence was right up against the 
weather-boarding to the west side of the areawavr. 

Cross-examined, witness testified: 


I rented premises 418, but do not remember who I rented 
from. It has been 30 years ago. I have been knowing Mr. 
Lehman for the last 35 years, as neighbors. I thijnk it was 
about 30 years ago that I lived in 418. It might Ipe a little 
ahead, or it might be a little behind. I occupied it as a 
home, kept the fuel in the shed in the back yard, and car¬ 
ried it through the front door, right straight through the 
house. I carried all the coal and wood in myself.| I never 
went into the alleyway between the two premises at all, 
only when I visited Mr. Lehman next door, ai^d then I 
went through my front yard out to the pavement,; and then 
I come through by the fence and went in to see liim. The 
back fence was about 6 feet high. The boards were 
52 on Mr. Lehman’s side, and the posts and railings on 
my side. It was just a straight fence,, with no 
diagonal part and no nailed up gate. 

I 

Plaintiff produced as a further witness Victor E. Yeager, 
who testified in substance: 


i 

I am 42 years of age, and was born and raised in the 
neighborhood of 420 East Capitol Street. I visited the 
Lehmans there very often, ever since I was able to walk up 
until about 10 years ago. The Lehmans used Ithe front 
room as a store and the back part and upstairs as living 
quarters. There was a hallway to the west of thd entrance 
to the store and you would go through this hallway, and 
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about half way the distance of this hallway there was a 
door that led into a room in Mr. Lehman’s house. The rear 
fence between 418 and 420 was a straight board dividing 
fence, without any gate in it. There was also a front di¬ 
viding fence running from the west side of the doorway to 
the inner edge of the sidewalk. 

Cross-examined, witness testified: 

I was raised with the Lehman boys, always chummed 
with the Lehman children. We all went to school together, 
and we were often in the house. We visited each other’s 
houses, played together. I would say we were probably 
seven or eight years old when we were first playing to¬ 
gether. I was last in the alleyway or areaway about 10 or 
12 years ago, about 1918 or 1919. I am not absolutely sure 
about the front fence running at that time from the house 
line out to the sidewalk. I couldn’t say as to my latest rec¬ 
ollection of the front fence. I recollect the fence being 
there, because we boys always used to lean up against it. 
I remember it was there at one time, but don’t remember 
how long it was there. I remember visiting the Lehman 
house at the time of Mrs. Lehman’s death, and since then. 
I could not estimate the number of times since. I used to 
visit Charles, the oldest boy quite often. He is still in 
Washington, in the U. S. Mail Service. The alleyway or 
areaway was the only way through which I ever entered 
the Lehman house. The boys always used that side 
53 entrance. There was a door that ran from the front 
store room into the back room of the residence part, 
but we never used it. 

On redirect witness testified: 

I am not related to the Lehman family, and have had no 
intercourse with the family since they moved from 420 East 
Capitol Street. 

Plaintiff produced as a further witness Mrs. Anna Bean 
(nee Lehman), who testified in substance: 

I am a daughter of the plaintiff and was one of seven 
children. I was born at 420 East Capitol Street and lived 
there until 1921 when I was 23. The family occupied the 
upstairs and the back of the house, the front room down- 
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stairs being made into a store. The home or living quar¬ 
ters were entered through the hall or areaway. I jrecollect 
back to when I was seven or eight years old. There was 
no gate in the fence in the rear of the property, j I recol¬ 
lect also a front fence, located to the west of the! hall en- 

7 • i • 

trance or vestibule. I can remember a time when an entire 
front fence was on the line where part of a fence is shown 
on the photograph in evidence. The fence was a >vi^e fence, 
and the photograph shows only a wooden frame ldft there. 
There was wire attached to it. While I lived at 420|, nobody 
in 418 made any use of the hallway or area way. The inside 
vestibule door was kept locked, and the key keptj back of 
the outside door. There was also a rear door at the back 
end of the hallway, and a hook on that door. 

| 

Cross-examined, witness stated: 

I was present when the photograph in evidence was 
taken. It was about 1905. I was then about 8 years old. 
The wire on the front fence was large mesh, about an inch 
or inch and a half. The earliest occupants of 418 East 
Capitol Street that I recollect are the Ambroses, and then 
the Granetellas. They are the only two that I remelmber be- 
for the Douglasses moved in. I do not remember kny time 
when there was a gate in the rear fence between 418 and 
420. I have never seen the people in 418 use the ^lleyway 
at all. I have not seen the premises since 1921, when I got 
married. 

i 

On redirect, witness stated : 

I remember Mr. Yeager, who has testified in this case. 
He used to go with my two oldest brothers, and 
54 visited 420 up to the time I moved away, thpugh not 
so frequently in the later years. 

Plaintiff produced as a further witness Mrs. May Patri¬ 
cia Lacey, who testified in substance: 

I am 36 years of age. I grew up with Mary, the eldest 
daughter of Mr. Lehman (the plaintiff). I visited |420 East 
Capitol Street often from about 23 years ago up to jabout 13 
years ago, a period of 10 years. The hallway or |areaway 
was used entirely for access to the home, the other front 
door being used as an entrance-way to the shop. I re- 
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member the fence in the back. There was no gate in it. I 
believe there was also a front fence dividing 418 and 420, 
but I don’t know definitely. 

Cross-examined, witness testified: 

The earliest that I remember the construction of that 
back fence is when I was about 15, which is about 21 years 
ago, or about 1916. 

Thereupon plaintiff rested. 

Defendant Katherine Douglass thereupon produced as a 
witness Theodore Abner, who testified in substance: 

I am a carpenter. I lived at 416 East Capitol Street. 
From 1886 to 1891 I lived at 415 East Capitol Street, and 
was familiar with premises 418 and 420 East Capitol 
Street. Between 1901 and 1906, I lived in 416 East Capitol 
Street. Between 1906 and 1917, I lived at 406 East Capitol 
Street. The alleyway between the premises 418 and 420 
was just an open alleyway, with a gate at the front. There 
was also a gate in the rear of the alleyway, in the fence 
right close to the 418 house, one part of the gate slanting 
against the house, closed against the house. I saw it used. 
The earliest time I remember seeing that gate was back in 
1886. I also remember distinctly seeing it after Mr. Leh¬ 
man moved into 420. I couldn’t state how long afterwards, 
but probably about 5 or 6 years. 

Cross-examined, witness stated: 

I do not know whether the gate in the rear fence was ever 
closed. I had no occasion to go in there, so I wouldn’t 
know. I do know that there was a swinging gate there one 
time. It swung out towards Mr. Lehman’s property. 
55 The fence did not go up against the house. The 
gate was between the fence and the house. The gate 
was attached to the fence, not to the house. 

Defendant Katherine Douglass produced as a further 
witness Bichard B. Slee, who testified in substance: 

In 1893 I moved from 305 East Capitol Street to 411 East 
Capitol Street, and lived there 14 years. When I moved 
there, Mr. Lehman (the plaintiff) was living at 420 East 


. I 

i 

* I 

i 

KATHERINE DOUGLASS VS. CHARLES N. LEHMAN. 47 

| 

Capitol Street. I remember the Herberts occupying 418, 
and am under the impression that they occupied the house 
just before the Offutts. The Offutts had a girl who used 
to play with my daughter. I believe I went over there one 
time to look for my daughter, and I went by the lalleyway 
to see if I could find the daughter in the yard where the 
children usually played. The alleyway was communicat¬ 
ing to both premises 418 and 420. I do know that Mr. 
Lehman came out of that alleyway, and the Offutts too, 
though I don’t recall any gate at the point of communica¬ 
tion. It was around 1903 or 1904 that a door was put up 
at the front of the alleyway. I never went into the alley- 
way after the door was put up. 

Cross-examination, witness testified: 

I don’t recall just exactly how many times I \^ent into 
the yard of 418 through the alleyway and the opening in 
the rear fence. My little girl used to play with the Offutt 
children over in their yard, and they also camej over to 
my house. 

Defendant Katherine Douglass produced as a further 
witness Mrs. Louise Helen Foote, who testified| in sub¬ 
stance : 

I am a sister of Mr. Abner who has already testified. I 
live at 410 East Capitol Street. I have been acquainted 
with premises 418 and 420 East Capitol Street since Oc¬ 
tober 1, 1886. I lived across the street from 1899! to 1914, 
and have been living at 410 ever since. The door at the 
front of the alleyway between premises 418 and 420 was put 
up after 1899. I visited the Lehmans at the time of Mrs. 
Lehman’s death. The best I remember there was a gate 
communicating with 418 in the rear of the alleyway. 
56 The gateways in back formed a triangle to this fence. 

Cross-examined, witness stated: 

I think Mrs. Lehman died in the Spring of 1$09. We 
moved away from the neighborhood in June 1892, and came 
back in the Fall of 1898. When Mrs. Lehman died;we were 
living at 413 East Capitol Street. When I called upon the 
Lehmans on that occasion, I went out into the yard land into 
the house. I remember the opening in the fence whs there, 
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because it appealed to me at the time. There was a gate 
in the fence that divided 418 and 420. You didn’t have to 
open a gate to get into the Lehman property. I didn’t see 
a door entering into the Lehman living quarters without 
going into the kitchen. 

Thereupon defendant Katherine Douglas produced as 
a witness on her own behalf testified in substance: 

I am a Public Health nurse in the Health Department 
of the District of Columbia. I am a niece of Anna C. Beall 
who conveyed 418 East Capitol Street to Mary A. Douglass 
in 1909, said Mary A. Douglass being my mother. I am 
living in the premises, and have lived there since October 
1911. About May 12, 1909, I called upon Mrs. Lehman in 
her home 420 East Capitol Street. Father Fihelly had re¬ 
quested my mother to have me go there and do something 
for Mrs. Lehman, and I found her in a comatose condition. 
I went through the hallway or areaway all the way back. 
I went through a door that went into their kitchen. I went 
clean through the alleyway and into the kitchen room. At 
that time there was a door, as it is now, at the front of the 
alleyway. There was at that time a sort of broken down 
fence in the front. It was not necessary to go through a 
gate and I did not go through one to go into the rear of the 
Lehman property. But there was a gate communicating 
with 418 in the rear, which gate was not in very good con¬ 
dition and I went through that gate to wash my hands at 
a pump in the rear of 418, because the Lehman place was 
so cluttered up with bowls that I couldn’t find a place to 
wash my hands. The picket fence on the front of 418 East 
Capitol Street was built by a carpenter named Lloyd, 
57 employed by us, shortly after September 1911. I 
hold in my hand permit issued for the job in Septem¬ 
ber, 1911. I also identify photograph showing a front 
view of premises 418 and 420 East Capitol Street at the 
present time. 

(Said photograph was admitted in evidence, marked “De¬ 
fendant’s Exhibit 1”, and in lieu of being set forth herein 
will be produced before the Court of Appeals.) 

The cement shown on the photographs was laid by us 
after we moved to 418. It took the place of bricks—the 
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bricks occupied exactly the same spaces that th^ cement 
now covers. About 1901 I went to Lehman’s paint' store in 
420 and at that time the areaway had a push gate at the 
front. The earliest time I saw a door at the front of the 

i 

areaway was in 1909. Mr. Lloyd did the carpentering work 
for us before our family moved into premises 418. [We were 
then living at 320 East Capitol Street. Premises 418 were 
vacant a year before we moved in. Before we ihoved in, 
a new fence was also put up by us in the rear, under the 
same permit. When we moved in in October 1911, to our 
amazement we discovered that the back fence whs all the 
way up closing us out, and the picket fence in the front ran 
from the pavement straight up—attached to our [home all 
the way up, blocking off the areaway from premises 418, and 
my mother and I talked with Mr. Lehman about!it in the 
presence of the carpenter. Mr. Lehman said that he had 
brought a policeman there, and had prevented thb putting 
of a gate in the fence, and that he would never allow us 
to open it. There was nothing in front at the j time the 
picket fence was built that obstructed access to the! areaway 
from 418. The dividing fence in the rear in 1911 was not 
on the proper line and it ran all the way up to I the back 
wall of my house. In the fence we built in 1911 there was 
no gateway, brand new boards, brand new fence all the 
way down. That fence now has a gateway in it, btherwise 
it is the same as in 1911. The only change is the putting 
of the gate. My mother had serious kidney trouble, and 
died three years ago this April. My aunt died before my 
mother. My family had no male protector. There 
58 was never a back door to the alleyway, lit is not 
constructed to hold one even at the present date. 
Mr. Lehman attempted to put one up in the early part of 
1924 on a Sunday morning. I ran out and put ! my hand 
on the wall—my counsel had told me to remain on my side 
of the wall, and to keep my hand on that wall, which I did— 
and I remained there the whole time the carpenter was 
there. When I refused to move out of the way to permit it 
Mr. Lehman put his hands on both sides of my throat and 
choked me. That was the occasion referred to in the plead¬ 
ings upon which Mr. Lehman was prosecuted in the Police 
Court. In November, 1923, I had a gate put iif the rear 

4—5818a 
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fence as a means of access through the alleyway to premises 
418, and have maintained it ever since. Between October 
1911 and November 1923, there had been no use of that 
alleyway by premises 418. I have personally measured the 
distance that the east side of the upstairs front room in 
418 projects over the alleyway, and it extends over exactly 
one-half of the three foot alley. 

Cross-examined, witness testified: 

My aunt was around 80 when she died, and my mother 73. 
When I called to see Mrs. Lehman in 1909, I only paid 
enough attention to the gate in the rear fence to go into the 
vard of 418. I didn’t notice which wav it swung. How 
much gate was there I don’t know. It was a very dilapi¬ 
dated fence, all falling to pieces. When the picket fence in 
front was built by tny mother and aunt in 1911, there was 
some sort of a wire—there were bushes there—honev- 

mf 

suckle. The picket fence was not put on the same line with 
the old wire or threads of the old fence. It was moved 
over closer to my house. The end was jam up against our 
house. The fence we built in 1911 was not on the same line 
as the old fence. The new fence was built jam up against 
the house. I can’t recall whether there was a gate in the 
old fence. You know the rear fence was so broken down 
when I first sa^v it. Mr. Lehman forced our carpenter to 
move the rear fence over the line. 

“Q. You knew nothing about this property prior to 1911? 
A. We never knew, not anv of us knew there was anv con- 
tention on the alleyway. 

59 Q. I didn’t ask you that. You knew nothing about 
the physical condition of the property prior to 1911? 
A. Oh, yes, I did. 

Q. And the first time you went there was when you went 
to visit Mrs. Lehman? A. I went there once to the shop. 

Q. To the shop? A. Yes, sir, and I also- 

Q. (Interposing.) That was shortly before Mrs. Leh¬ 
mann’s death? A. Well, I can’t tell you how long it was, 
but it was several years. When I say several that means 
it might be five or six or seven. 

Q. Now, that old fence which you refer to, or the gate 
in the old fence, we will assume that this line (indicating), 
these lines that I have drawn was your house, and here 
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was this areaway (indicating), and here was 420. Just 
where was the gate that you refer to in the old fence? A. 
When I first saw it ? 

Q. Yes, sir. A. Do you mean the old gate? 

Q. Yes; in the old fence. A. This is the epd of our 
house, isn’t it (indicating)? 

Q. Yes. A. This is the end of my house rightj near the 
alley? 

Q. Yes. A. Well, it was about over there (indicating). 
Q. About over there (indicating)? A. Yes, sir. Now, 
you know, Mr. Gertman, that was a very dilapidated fence' 
all falling to pieces. 

Q. Now, where was the gate? A. Why the g&te was— 
no, I don’t mean it was that close to the house, understand. 
I mean right on here (indicating), swinging on here (indi¬ 
cating) . 

Q. The gate was swinging on there? A. But how much 
gate was there I don’t know. It was always open, never 
closed.” 

| 

Defendant Katherine Douglass produced as a further 
witness Mrs. Wilimena Abner, who testified in substance: 

I have been acquainted with premises 418 and' 420 East 
Capitol Street since 1901. I lived at 416 East Capitol 
Street between 1901 and 1906. Later I lived at; 406 East 
Capitol Street. I called upon the Lehmans in i909 when 
Mrs. Lehman died. There was a dilapidated gate then 
in the rear dividing line fence which communicated with 
418. That was not the only time I noticed that condition. 
I always noticed it. I saw it when I went after my chil¬ 
dren who would go in to play with the Lehman; children, 
as far back as three years before Mrs. Lehman died. 

Cross-examined, witness stated: 

i 

60 The Offutts had three children in 418. j I do not 
know where the Offutts are now. 

I 

Defendant Katherine Douglass produced as a further 

witness John R. Gehring, who testified in substance: 

; 

I am a heating and plumbing contractor, and j reside at 
412 East Capitol Street, where I have resided for 30 years, 
since June 1901. The Lehmans then occupied 420 East 
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Capitol Street, and the Offutts occupied 418 East Capitol 
Street. The first time I remember anything about the 
alleyway between 418 and 420 was when I put a sewer in 
420 for Mr. Lehman, about 1903 or 1904. It ran under the 
alleyway, continuing on through the back yard. I had to 
dig up part of the ground in the alleyway to finish the job. 
My men went through into Mr. Lehman’s yard without any 
interference of any structural conditions at all. On the 
other side—the reason I remember it was that I had occa¬ 
sion to call some of the laborers down for going into 
premises 418. There was an opening of some kind and 
tliev went through it. Evidently there must have been a 
gate. They tore nothing down, but they just went through. 

Cross-examined, witness stated: 

I don’t remember whether there were boards off, or 
whether there was a gate off, but my men went through. 

Thereupon defendant rested. 

Plaintiff thereupon, with leave of the Court, as part of 
his original case produced an additional witness, Charles 
F. Lehman, who testified in substance: 

I am a son of the plaintiff and a letter carrier, and will 
be 45 years of age next month. I moved to 420 East Capi¬ 
tol Street when I was 4 years old, and went into the Navy 
when I was 17. When on leave, and while stationed at 
the Washington Navy Yard, it was still my home. I lived 
there until 1912. I was in the Navy 8 years, four years of 
which I was stationed in Washington. I recollect the rear 
dividing fence between 418 and 420. There was no open¬ 
ing of any kind in the fence. The Offutts and 
61 Browns and two or three other families lived at 418 
and the children there played with us children and 
we always had to go over the fence. I mean we had to 
climb over the fence or they climbed over the fence to play 
in our yard. I remember this distinctly and it continued 
from the time I first remember until I left the house in 
1912. I remember no new fence being placed there. While 
I lived home the areaway was used by my father and our 
family. The alleyway had a vestibule of two doors in front, 
and then a gas light, and then an entrance midway of the 
hall and one at the end of the hall. I remember a fence 
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in front with honeysuckle growing all over it and rose 
bushes, located between 418 and 420, and west of the area¬ 
way, extending right up to the premises. In the same block 
there is an areaway between 414 and 416, and I remember 
a fence coming down in the center of that area way, and a 
gate on both sides. But no such gate existed in regard to 
premises 418. 

. 

Cross-examined, witness testified: 

i 

I am able to fix the exact date when I moved away from 
420 East Capitol Street as June 1912, because that was 
when I was married. 

i 

. 

| 

Thereupon both sides rested. 

i 

j 

Wherefore, for the purpose of hearing the above cause 
upon the pending appeal, the foregoing statement of evi¬ 
dence has been prepared, and is accordingly for that pur¬ 
pose signed by the Court as complete and propbrly pre¬ 
pared, this 15th day of September, 1932. 

By the Court: 

JENNINGS BAILEY, 

Justice . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5818. Katherine Douglass, appellant, vs. Charles N. 
Lehman. Court of Appeals, District of Columbia. Filed 
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3n ttjp (Eaurt of Appeals 

OF THE DISTRICT OF COLUMBIA 

October Term, 1932 


No. 5818 


KATHERINE DOUGLASS, APPELLANT, j 

vs. 

CHARLES N. LEHMAN, APPELLEE. j 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE 

This is an appeal from final decree of the Supreme 
Court of the District of Columbia entered July 1, lj932 
(Rec. pp. 29-30), barring the appellant from the further 
use of certain way of necessity, between her premises 
and appellee’s premises, and constructed and adapted 
long prior to 1866 for use by both premises. The decree 
granted the prayers of appellee’s bill of complaint 
which sought to so bar this appellant, and dehied 

j 

affirmative counter-relief sought by appellant. 

Long prior to 1866, and so long prior thereto that 
the appearances as to age looked about the same in 
1866 as they do now (Rec. p. 38), premises 418 and|420 
East Capitol Street were built on adjoining lots, with 
a three foot alley for mutual use running between! the 
houses from front to rear, the walls of the alley being 
built on each lot, and the lintel upon them supporting 
the partition wall between and into which the hduses 
above the alley were built. 

505-J—1 
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The conditions will be more quickly and clearly 
grasped by the reproduction at this point of a iront 
photograph of the two premises, the original of which 
was in evidence before the Court below and will be 
produced before this Honorable Court on the hearing. 
The following is such reproduction: 



The necessity for said alley was the absence of any 
rear alley for either premises, so that without said 
alley there would not have been any other outlet from 
the backyard of either premises, except going through 
the house (Rec. pp. 38, 39), which would have required 
the carrying of fuel, trash and garbage through the 
house and out the front door. 
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Said photograph shows the precise conditions as they 
existed in, and long prior to, 1866, with the exception of 
several unimportant and minor changes, namely: | 

1. The present cement walks took the placd of 
bricks (Rec. pp. 48-49). 

2. Cornice shown over the alley is a comparatively 

recent addition, placed there bv appellee (Rec. 
pp. 38-39). v | 

3. Plain alleyway gate previously at the front of 
the alleyway was torn out by appellee, and a 
door frame and door, with a transom for light, 
substituted (Rec. p. 39). 

I 

Appellant and appellee both derived their premises 
from a common source of title, namely, from Isaac C. 
Weed and Nathaniel S. Weed (Rec. p. 26). In 1854, 
said common source conveyed unto one of appellee’s 
predecessors in title the aforesaid premises 420 East 
Capitol Street, describing same by lot and square 
numbers “together with the buildings, improvements, 
rights, privileges, appurtenances and other heredita¬ 
ments to the same belonging or in any manner apper¬ 
taining” (Rec. p. 26). In 1855, said common source 
conveyed unto one of appellant’s predecessors in title 
the aforesaid premises 418 East Capitol Street describing 
same by lot and square numbers “together with j the 
buildings, improvements, rights, privileges, appurten¬ 
ances and other hereditaments to the same belonging 
or in any manner appertaining” (Rec. p. 26). Neither 
of such conveyances made any more direct mentioh of, 
or reference to, the aforesaid way of necessity evidenced 
by, and constituting part of, the building structures. 
However, in February 1857, one Oliver A. Dailey | the 
immediate grantee of appellant’s said premises firom 

i 

said common source placed of record a deed of convey¬ 
ance to his immediate successor in title Edward| H. 
Edelin containing the following express recital |and 
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covenant for the mutual benefit of both of the premises 
concerned in the case at bar, namely: 

“with the privilege .forever of an alley three feet 
wide on the east line, ten inches being a part of 
the aforesaid ground, and 2 feet, 2 inches on 
the adjoining lot 1, and giving and granting to 
occupant of said lot 1 free and uninterrupted use 
of said part of said lot 2 forever” (Rec. p. 35). 

Instead of any of appellee’s predecessors in title reject¬ 
ing or ’disclaiming such recognition of record of such 
mutual alley rights for the benefit of both premises, 
said alley was still being used by both premises at the 
time of appellee’s acquisition of said 420 East Capitol 
Street in 1892 (Rec. pp. 40-41), admitted by appellee 
himself. 

The aforegoing facts are uncontroverted and incon¬ 
trovertible. The only conflicting evidence in the case 
related to occurrences after appellee’s acquisition of his 
premises in 1892. The Court below took the position 
that, instead of appellant’s rights being established by 
what occurred up to 1S92, and the burden being upon 
appellee to show subsequent facts to deprive appellant 
of such rights, appellant had the burden as to sub¬ 
sequent events (Rec. p. 28), the trial Court saying: 

“As to the period from 1892 to 1911 the testimony 
is conflicting, and the defendant Douglass has 
not maintained the burden of establishing the 
continuous adverse user of said so-called alley.” 
(Rec. p. 28.) 

The trial Court took such position for the first time in 
its written opinion, the contrary having apparently 
been recognized in the trial, since the plaintiff (appellee 
here) was the first to go ahead with the taking of evi¬ 
dence as to occurrences between 1892 and 1911. 

In a word, the appellee sought to establish the non- 
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use of, and non-access to, said alley for the benefit! of 
appellant’s premises during the entire period between 
1892 or 1893 and 1911. The testimony offered by 
appellee in such behalf was confined to that of himself, 
two of his sons Harold and Charles F., two of his daught¬ 
ers Mildred and Anna, a rental agent named Herbert 
employed by appellee, and a couple of close friends! of 
appellee’s family named Buscher and Yeager. Ifhe 
contrary testimony offered on appellant’s behalf, In¬ 
cluded (in addition to her own) the testimony of five 
entirely disinterested persons, Mr. Theodore Abner, 
Mr. Richard B. Slee, Mrs. Louise Foote, Mrs. Wilimena 
Abner, and Mr. John R. Gehring, the last-named being 
a heating and plumbing contractor, residing at 412 
East Capitol Street for 30 years, who knew the rbal 
conditions respecting the alleyway between 418 a[nd 
420 East Capitol Street and, as late as 1903 or 19b4, 
was employed by appellee to put in premises 420 a 
sewer which ran under the alleyw^ay, continuing on 
through the backyard, said witness recollecting having 
had “to call some of the laborers down for going into 
premises 418”—“There was an opening of some kind 
and they went through it” (Rec. p. 52). 

It is not disputed that, between the latter part j of 
1911 and the latter part of 1923, the appellee barbed 
appellant’s predecessors in title from all use of said 
alley (Rec. pp. 27-28),—a period of 12 years,— appel¬ 
lant’s said predecessors consisting of two aged ladies 
(appellant’s mother and aunt) who had no male pro¬ 
tector (Rec. p. 49), and were threatened by appellee 
with criminal action (Rec. pp. 41, 49). 

It is also not disputed that, between the latter p^rt 
of 1923 and the time of trial, December, 1931, appellant 
continuously used said alley for premises 418 (Rec. 
p. 28), she having acquired said premises in November, 
1923 (Rec. p. 6). Appellee’s bill of complaint was not 
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filed until February 7, 1927 (Rec. p. 2),—more than 3 
years after the resumption of the use of said alley for 
premises 418. 

ASSIGNMENT OF ERRORS 


The following are assigned as errors of the court 
below: (Rec. p. 31.) 

1. In not dismissing the bill of complaint herein. 

2. In awarding relief to the plaintiff in the final 
decree herein. 

3. In dismissing the cross bill of defendant Doug¬ 
lass. 

4. In not granting the first prayer of said cross bill. 

5. In not granting the second praver of said cross 
bill. 

6. In not holding that premises 418 East Capitol 
Street possessed the easement claimed by de¬ 
fendant Douglass at the time of plaintiff's 
acquisition of premises 420 East Capitol Street 
in 1892. 

7. In not holding that the evidence fails to show 
the subsequent destruction of said easement. 

8. In holding that defendant Douglass had the 
burden of establishing the continuous adverse 
user of the alleyway in question after 1892. 

9. In not holding the burden was on the plaintiff 
as to continuous adverse user on his part after 
1892. 

10. In not holding that the plaintiff does not come 
into Court with clean hands. 

11. In not holding that the plaintiff is barred by 
laches. 


ARGUMENT 


I. PERIOD PREVIOUS TO APPELLEE’S! 

ACQUISITION OF PREMISES 420 


The legal effect of the admitted conditions existing 
during such period is not open to doubt. A very perti¬ 
nent decision in point is Dowling vs. Hennings, 20|Md. 
179, where the Court of Appeals of Maryland said: 


“The record contains evidence showing!that 
the houses in question were built on adjoining 
lots in 1802, with a three foot alley for mutual use , 
running between them from front to rear that 
the walls of the alley, closing in the arch at the 
top, were built on each lot, and by lintels hpon 
them supported the partition wall between] and 
into which the houses above the alley Iwere 
built” (p. 182). | 

“It was argued with much force, that the pre¬ 
sumption of a grant could arise only in leases 
where the user by one is adverse to the interest of 
the other, and as the user in this case, from its 
mutuality, interfered with no interest or fight, 
assertible by way of protection against such use, 
that it was not adverse, and consequently, 
not work the loss of any right. Generally 
enunciation of the principle, upon which! pre¬ 
sumptions arise from adverse possession or use, 
may be correct. But we conceive the proposition 
to be erroneous in assuming that the user in this 
case was not adverse, because it was corjimon 
and based on a mutual interest. That the | walls 
and alley in question, were constructed for rtiutual 
accommodation , and that they were intended to 
afford mutual convenience and benefit , is s true, 
but it is none the less true , that the mutual u$e was 
adverse to such separate rights as were inconsistent 
with that use , and especially to that of removal 
claimed by the appellants. So far as this | ques¬ 
tion is concerned, we can see no reason fbr dis- 
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tinguishing between the interest and right, and 
if the right to remove as now asserted, ever had 
an existence, it must have been from the time 
the houses were built, and consequently opposed 
by the subsequent mutual user.” (p. 184.) 

A subsequent case, Mitchell vs. Seipel, 53 Md. 251, 
reaffirms the said doctrine by expressly differentiating 
the situation in such later case from “that of an allev 
situated and constructed in the manner described in 
Dowling vs. Hennings, 20 Md. 179” (53 Md. 275). In 
a word, Dowling vs. Hennings involved, as does the case 
at bar, mutual dominant and mutual servient rights 
plainly visible to anyone going upon the premises; and, 
consequently, as was said in a still later case, Eliason vs. 
Grove, 85 Md. 215, 228, a “quasi-easement was apparent 
—it was visible to anyone going upon the prem- 
lses. 

The Court below considered Dowling vs. Hennings, 
supra, to be distinguishable from the case at bar, the 
trial Justice stating: 

“In that case, however, the proof showed a 
continuous adverse user by the adjoining land- 
owners of the alleyway for more than fifty years, 
while in the instant case no adverse user is 
shown, other than what might be inferred from 
the construction of the two houses and the 
existence of the gate in the line fence.” (Rec. 
p. 25.) 

The Court below can hardly mean to suggest that the 
decision in Dowling vs. Hennings, supra, is restricted to 
the particular period of years of continuous user shown 
in that case, namely, fifty. Surely, fifteen, twenty, or 
thirty w’ould have been equally sufficient. However, 
there is ample proof in the case at bar of a period of 
more than fifty years. The appellee, a man 76 years of 
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age, testified to seeing the conditions in 1866 (when he 
was a boy of 11), and added:. 

“They were then old frame houses, just like 
they are now. They haven't deteriorated, j This 
area way or alley was in exactly the same location 
when I first saw the houses as it is now. j The 
extent to which the upstairs front rooms of 418 
and 420, respectively, extend over this areaway 
is the same todav as when I first saw the houses. 
There is no question but that this alley or | area¬ 
way was being used for premises 418 when I 
acquired 420." (Rec. p. 40.) 

The trial Justice has evidently failed to give effect to 
the fundamental and established rules with regajrd to 
presumptions, which, when applied, not only establish 
a continuous user between 1866 and 1892—a peqod of 
twenty-six years, and amply sufficient for all purposes, 
—but also for an equally long period prior to ! 1866, 
making a total period of more than fifty years. 

In the latest edition of Wigmore on Evidence! (2nd 
cd.) Vol. I, p. 772, it is laid down: 

“On landing at New York it can hardly be 
inferred that the steamer at the next dock has 
been there for a week; but it may usually be in- 
ferred that the dock has been there for some 
years; while the particular circumstances of 
appearance and the like will in the latter instance 
affect the length of time to which the inference 
could be carried back. Hence, as with! prior 
indications, the interval of time to which any 
inference will be allowable must depend j upon 
the nature of the thing and the circumstances of 
the particular case." 

The authorities cited in support of the text include 
Laplante vs. Mills, 165 Mass. 487, holding: j 

“It is said that presumptions do not run 
backward; but that depends on the case/' 
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Again, in United States vs. Herberger, 272 Fed. 27S, 
289, it was said: 

“There is a well known rule that, a state of 

facts once shown to exist, the same will for a 

reasonable time be presumed to continue, unless 

the contrary is shown. There is no more reason 
%/ 

for this rule than there is for the converse; that 
is, that, the existence of a condition being shown, 
in the absence of a showing to the contrary, it 
will be presumed to have theretofore existed for a 
reasonable time. Xo good reason appears why 
such a rule should not be applied where the state 
of mind of an individual is in question.” 

In Lazarus vs. Phelps, 156 U. 8. 202, 205, the Supreme 
Court of the United States said: 

“Possession of real property once proven to 
exist is presumed to continue.” 

In Henderson v$. Mann, 47 App. I). C. 174, 178, this 
Honorable Court said: 

“While the evidence does not disclose affirma¬ 
tively that the appellant continued to live in 
South Washington during all the years since she 
left the property, there is nothing to show that 
she did not, and therefore we must assume that 
she did: for where existence of a condition is 
shown it will be presumed to continue until the 
reverse is disclosed.” 


It is earnestly and respectfully submitted that the 
way of necessity appertaining to appellant’s premises 
had been established at and before appellee’s acquisition 
of his premises in 1892, and is supported by each of the 
following, separately and severally, as well as jointly: 

1. The fact of the physical quasi-easement apparent 
to everyone from the unusual construction, and 
therefore constituting an implied reservation with¬ 
out the necessity of any length or period of time. 
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2. The covenant in the Dailey to Edelin deed, 
recognizing mutual easements, taken in connec¬ 
tion with the unusual building construction in¬ 
dicating an implied reservation of a quasi-ease¬ 
ment, and the evident acceptance, instead of 
rejection or repudiation, of said covenant. 

3. Actual user of the alley for both premises from 

long prior to 1866. ! 

II. PERIOD BETWEEN 1892 AND 1911 ! 

i 

It is evident from the foregoing that the first error of 
the Court below relating to the period preceding i892 
is responsible for the further error of the Couijt in 
assuming the burden to be on appellant respecting the 
period between 1892 and 1911. This last-named error 
was fatal, because it was the basis for the ruling of the 
Court below on the conflicting testimony as toj the 
period between 1892 and 1911. j 

It is confidently submitted: 

1. That no such burden rested on appellant. 

2. That the burden was upon the appellee. 

3. That appellee failed to maintain the burden upon 
him. 

4. That the evidence in favor of appellant is more 
disinterested, consistent and trustworthy. 

i 

III. CLEAN HANDS ! 

i 

It is earnestly submitted that the facts and circum¬ 
stances here concerned are of a character w'hich disen¬ 
title the appellee to any relief, because he would be 
utilizing a court of equity in the furtherance of ail un¬ 
conscionable and reprehensible thing. 

. 

IV. LACHES 

i 

The lapse of time of more than three years Which 
appellee permitted to occur, after the resumption of the 
use of the alley for premises 418, before bringing the 
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suit here concerned, ought to further bar the appellee 
from obtaining the aid of a court of equity in furtherance 
of something which is manifestly unjust and inequitable; 
being, in effect, an unworthy and wholly unreasonable 
attempt to deprive the appellant of the mutual benefit 
of something to which the premises of both continue 
to be devoted. 

CONCLUSION 

For the reasons stated, it is submitted that the decree 
below should be reversed, with directions to dismiss the 
bill of complaint, and to grant the relief sought by 
appellant in the first and second prayers of her cross-bill. 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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I. 


The Areaway Here Concerned is Built into and Between 
the First Stories of the Two Adjoining Hobses 
(Now Owned by Appellant and Appellee, Respect¬ 
ively), and Constituting the Only Outlet from the 
Rears thereof for Removal of Trash, Garbage, 
etc. (Unless same be Carried through the Houses 
and Out the Front Doors.) 


This condition is undeniably and incontroverfibly 
shown by the record. Appellee’s own witness Herbert 
testified: 


“There wasn’t any other outlet from the back 
yard, except going through the house 1 ’ (Rec. 
p. 38). 


Appellee himself also testified as to— 

“the only entrance being through the front 
door” (other than through the areaway) (Rec. 
p. 39). 






Consequently, such areaway is undeniably essential 
to the reasonable enjoyment of each of said houses. 
Yet, the appellee asserts in his brief: 

“of coufse there is no evidence of such necessity 
in the record” (p. 4, Appellee’s Brief). 

The exigency, arising out of the condition shown by 
the record here, stands forth so strikingly as to show 
undoubted compliance with the rules with respect to 
easements by implied grant and also those with respect 
to implied reservation of easement. In other words, 
while the law will imply an easement in favor of a grantee 
more readily than in favor of a grantor, some decisions 
requiring a showing of “necessity” for the former, 
and “strict necessity” for the latter, all authorities 
recognize the entire sufficiency of an exigency, such as is 
here shown, which makes the existence of an easement 
essential to the reasonable enjoyment of the property, 
as it existed when the severance was made, and arising 
out of a condition open and apparent. 

“There can be no reservation by implication, 
unless the easement is strictly necessary , the 
term 1 necessary ’ meaning that there can be no 
other reasonable mode of enjoying the dominant 
tenancy without the easement.” 9 R. C. L. 
765-6. 

“In a sense, no easement or quasi-easement 
can well be absolutely necessary to any possible 
enjoyment of property. The most that can be 
required is that it be, in addition to being ap¬ 
parent 1 and continuous, essential to use and 
enjoyment of the premises as permanently im¬ 
proved at the time of the conveyance of the servient 
estate. And this appears to be what is meant 
by the term ‘strict necessity’ in defining easement 
reserved by implication.” Warren vs. Blake, 
54 Me. 276, cited in 19 Corpus Juris 920. 


o 


“It is only in cases of the strictest necessity, 
and where it would not be reasonable to suppose 
that the parties intended the contrary , that; the 
principle of implied reservation can be invoked.” 
Chief Justice Alvey in Burns vs. Gallagheij, 62 
Md. 462, 472; quoted with approval in Jay vs. 
Michael, 92 Md. 198, 210, Mancuso vs. Riddle- 
moser, 117 Md. 53, 57, and Tong vs. Feldman, 
152 Md. 398, 402. 


It is obviously not reasonable to suppose that the parties 
intended anything else than a continuing mutual base¬ 
ment, in a condition such as in the case at bar, involving 
an easement plainly and absolutely essential to! the 
reasonable enjoyment of the premises, since, without it, 
there is no rear outlet for trash, garbage, etc., which 
must be carried through the house and out the front 
door,—an obviously intolerable condition. 

The case of Mitchell vs. Seipel, 53 Md. 251, cited by 
appellee as being a “similar case’’ to the case at j bar, 
really involved (as the Court’s opinion explains) a 
condition where another rear outlet had already been 
provided, namely, to Gould Lane in the rear, and the 
complaining party had later created his own predica¬ 
ment by building an obstruction cutting off his obtlet 
to said Gould Lane, and, moreover, the land which had 

i 

been deeded to the complaining party “embraced no 
part of the alley” (p. 263). So far from overruling 
Dowling vs. Hennings, 20 Md. 179, cited by appellant, 
the said decision expressly reaffirmed it, and explained 
the difference between the two cases. See also Janes 
vs. Jenkins, 34 Md. 1. 

In the still later case of Burns vs. Gallagher, 62|Md. 
462, a similar exigency creating an implied easement was 
recognized and upheld, where the only other means of 
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access to the back yard of the premises was through 
the front door, the Court saying: 

‘“But notwithstanding the right to the ease¬ 
ment claimed may not be supported upon the 
principle of implied reservation, yet we think, 
upon the evidence before him, the learned Judge 
was well justified in concluding that the right 
to the use of the alley as it had been formerlv 
used, was conceded and confirmed to Gallagher, 
the assignee of the leasehold estate in the central 
lot, by implied grant, or rather by way of estoppel 
upon the special facts of the case .” (p. 472.) 

II. 

Estoppel. 

A still further condition of estoppel appears from the 
record in the case at bar. The appellee’s predecessors 
in title obtained and acquired from appellant’s 
predecessors by instrument duly recorded in February, 
1857, a perpetual easement in the areaway herein con¬ 
cerned, along reciprocal declaration in said instrument 
of easement in favor of appellant’s lot. (Rec. p. 35). 
Appellee not only had notice thereof when making his 
purchase in 1892, but he knew also that the areaway 
was then still being used by both premises (Rec. pp. 
40-41), and further admitted on the stand knowing 
that condition of the premises had been the same since 
long prior to 1866, at which early date they looked 
about as old as they do today (Rec. p. 38). Appellee’s 
predecessors, therefore, had elected not to renounce, 
but, instead, 1 to accept and confirm, the perpetual 
mutual easement which appellant’s predecessors had 
placed of record; and appellee’s notice and actual 
knowledge of these conditions obviously precluded him 
from taking otherwise than subject to the same estoppel 
which applied to his predecessors. 


III. 

Burden of Proof. 


i 


Consequently, instead of the burden having been 
upon appellant, to establish the continuous adverse 
user of said areaway since appellee's purchase id 1892 
(as erroneously held by the Court below, Rec. p. 28), 
the burden was very plainly and decisively updn the 
appellee to establish (if he could) facts showdn^ that 
appellant’s easement had become lost or forfeited 
since 1892. 

Respectfully submitted, 

" GEO. E. SULLIVAN, j 

Attorney for Appellant. 


\ 

i 

i 



i 


i 

j 














COURT OF APPEALS 
OlSTRiC^FCCHAiMaiA 

DEC 2 91932 



Court of Appeals, district of Columbia 

October Term, 1932. 


No. 5818. 


Katherine Douglass, Appellant , 

v. 

Charles N. Lehman, Appellee . 


BRIEF FOR APPELLEE. 


George C. Gertman, 
Attorney for Appellee . 



P2X88 07 BYBON S. ADAMS, WASHINGTON, D. 0. 









I 

i 

i 

I 

i 

I 


i 

IN THE 

| 

Court of Appeals!, ©(strict of Columbia 
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October Term, 1932. I 


No. 5818. 


Katherine Douglass, Appellant , 

v. 

Charles N. Lehman, Appellee . 


BRIEF FOR APPELLEE. 


STATEMENT OF APPELLEE’S CASE. ! 

| 

Appellee is the record owner in fee simple of the 
west 16 feet, 2 inches of Lot 1 (assessed 802); im¬ 
proved by 420 East Capitol Street, it having been 
acquired by purchase September 5, 1892 (R. 11^14). 

The improvements consist of a two-story frame 
house, the second story covering the entire 16 feet 2 
inches while the first story is so constructed that an 
areawav less than three feet wide, about 30 feet long 
and about 9 feet high is left between the outside' west 


i 


i 

i 

i 

i 

i 








wall of the first story of 420 and the east wall of the 
first story of appellant’s house 418 (R. 26). 

As shown by the survey, about 2 feet 5 inches of the 
width of the areaway is a part of Lot 802 owned by 
appellee and the remainder, about 0.36 feet, is a part 
of Lot 803 owned by the appellant (R. 26). 

When appellee purchased 420 there was and con¬ 
tinues to be a door in the west wall of 420 opening on 
this areaway but there was no such door in the east 
wall of 418 (R. 24, 25, 39), There was also a gate in 
the rear division fence and after appellee had his title 
searched and his property surveyed, he closed the gate 
(R. 39). The fence was then right on the division line 
between the two premises (R. 30). 

The fence became very dilapidated and fell to pieces 
(R. 51) so appellant’s mother and aunt in 1911 built a 
new fence without a gate (R. 48, 49). Between 1911 
and 1923 the areaway was not used by the appellant’s 
mother and aunt or anybody for access to 418 (R. 50). 

Appellant acquired title to 418 from her aunt No¬ 
vember 9, 1923 (R. 26) although since 1911 she lived 
there with her mother and aunt (R. 48); her aunt ac¬ 
quiring 418 in 1909 (R. 5). 

In November, 1923, appellant put a gate in the fence 
(R. 49, 50). Appellee objected and he was arrested 
(R. 49). Subsequently appellant locked the entrance 
to the areaway (see letter of January 17, 1924, R. 8) 
and dictated the terms upon which appellee could use 
the areaway. 

Upon purchasing 420 in 1892, appellee took posses¬ 
sion and occupied it with his family continuously until 
1923, when he moved away and placed a tenant in it 
(R. 38, 41). During that time, he testified (R. 39), 
nobody used the areaway for access to 418. 


I 

i 


Immediately after appellee moved from 420 land 
after appellant put the gate in the rear division fbnce, 
appellant began to use appellee’s area way as a means 
of access from East Capitol Street to the rear yard 
of 418, she claiming the right to do so by virtue of an 
alleged express grant. (See her counsel’s letteiis of 
November 20, 1923, and January 17, 1924, R. 8.) 
She has so used it ever since (R. 50). 

The alleged express grant upon which appellant 
then relied, and to which her counsel referred in his 
letter of November 20, 1923, arose in this way—- 

Oliver A. Dailey who owned 418 but who did not 
own any part of Lot 1 (appellant’s property) incor¬ 
porated in his deed for 418 to Edwin H. Edelin the 
following clause (R. 5)— 

“with privilege forever of an alley three feet 
wide, on east line 10 inches, being a part olf the 
aforesaid ground, and 2 feet 2 inches of adjoining 
Lot 1, and giving and granting to occupant of 
Lot 1 free and uninterrupted use of said part of 
Lot 2 forever.” j 

A similar clause was inserted in the subsequent con¬ 
veyances in appellant’s chain of title (R. 5). 

His lawful possession and peaceable enjoyment of 
the areaway to his property being trespassed on,'inter¬ 
fered with and obstructed by the appellant (R. 40), 
appellee on February 7, 1927, filed a Bill (R.jl-14) 
against the appellant to remove the alleged express 
grant as clouds upon his record title to that plart of 
his property composing the area way and to restrain 
the appellant from trespassing thereon. Duvall v. 
Ridout, 124 Md. 193. 

The court granted the relief (R. 29) and it is from 
the decree appellant appeals. j 
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She does not, however, point out in the record any 
error committed by the court in granting relief to the 
appellee. Her defense was equivalent to a confession 
and avoidance. 

STATEMENT OF APPELLANT'S CASE. 

The appellant did not defend the Bill upon the 
ground of laches and want of equity (see Equity 
Rule 28). She abandoned her original claim of a way 
by express grant and asserted as her sole defense, by 
way of counter-claim and for affirmative relief, claim 
of a way both by prescription and by implication (R. 
14-21), and she assumed the burden to prove the same. 

Speaking in her answer of the Dailey-Edelin deed, 
the appellant said (R. 17)— 

“The deed dated August 15, 1856, from Dailey 
to Edelin, did not attempt to create, but merely 
made express mention of the already existing and 
continuing and well known easement hereinbefore 
described belonging to and enjoyed by each of the 
two adjoining owners. ’ ’ 

She made no claim anywhere in her answer that the 
areaway was a “way of necessity,” and of course there 
is no evidence of such necessitv in the record and none 
can be presumed. 

The Court of Appeals of Maryland in Mitchell v. 
Seipel, 53 Md. 251, had before it similar case involv¬ 
ing an areaway and it held upon the facts there that 
the areawav was not a wav of necessitv. 

The necessity must be imperative and absolute. In¬ 
convenience is not enough. 

U. S. v. Rindge, 208 Fed. 611. 

Tong v. Feldman, 152 Md. 398, 402. 
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There is no evidence in the record upon the counter¬ 
claim of a way by prescription or by implication (see 
opinion, R. 24, 25), and the court accordingly denied 
the affirmative relief and dismissed the cross-bill! (R. 
29, 30), and it is from that part of the final decree that 
the appellant also appeals (R. 30). 


REPLY TO THE FACTS AND LAW STATED IN 

APPELLANT’S BRIEF. 

i 

I 

[Note: The premise stated by the appellant in the 
eighth paragraph of her answer is incorrect. She!now, 
in her brief (p. 3) concedes that the servient tenement 
was conveyed in 1854 and the dominant tenement in 
1855 by the common source.] j 

The appellant assumes certain facts to be conceded 
which are not. She also assumes that certain facts are 
44 uncontroverted and incontrovertible” but they are. 

1. Appellant (p. 1) refers to the areawav as a f‘way 
of necessity.” Nowhere, however, in her answjer or 
counter-claim or in her testimonv does she intimate 
that the areaway is a u wav of necessitv.” She could 

not so claim as it is not such. She testified (R. 49,150)— 

j 

“In November, 1923, I had a gate put in the 
rear fence as a means of access through the! alley- 
way to premises 418, and have maintained it ever 
since. Between October, 1911 , and November, 
1923 , there has been no use of that alleyway by 
premises 418 * * *. I am living in the premises 
and have lived there since 1911.” i 


2. There is no evidence at all in the record that in 
1854 when the unity of title of the houses was sbvered 
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by the sale, first, of the servient tenement, the area- 
way was then being used as a means of access to 418 
and it may not be assumed that it was being so used. 
Mitchell v. Seipel, 53 Md. 251; Tong v. Feldman, 152 
Md. 398, 402; Duvall v. Becker, 81 Md. 537, 546. 

The only evidence in the record, pro and con, per¬ 
taining to the areaway prior to 1892, is— 

Appellee, whose testimony is limited to the situation 
existing at the time (1892) he purchased 420, testified 
(R. 38-41)— 

“I have known 418 and 420 since 1866. Thev 
were then old frame houses, just like they are 
now. * * *. There is no question but that this 

alley or areaway was being used for premises 418 
when I acquired 420 in 1892.” 

Theodore Abner testified (R. 46)— 

“The allevwav between the premises 418 and 

420 was just an open alleyway with a gate in the 

front. There was also a gate in the rear of the 

allevwav * * *. I saw it used. The earliest 

* » 

time I remember seeing the gate was back in 
1886.” 

Louise Helen Foote testified (R. 47, 48)— 

“I have been acquainted with premises 418 and 
420 since October 1, 1886. The best I remember 
there was a gate communicating with 418 in the 
rear of the alleyway.” 

The only presumption of possession which the law 
permits is that where title is shown, as here in appel- 



I 


lee, the possession is presumed to follow until adverse 
possession is proved to begin. j 

i 

i 

C. J., Vol. 2, sec. 587, p. 264. 

C. J., Vol. 22, sec. 64, p. 125. j 

I 

i 

3. Dowling v. Hennings, 20 Md. 179, upon which the 
appellant relies on this appeal, does not apply to I this 
case because it differs from it in three most important 
and material particulars— 

! 

(a) It involved the removal of a party wall—that 

was the gravamen of the case. ! 

(b) The alley was owned in fee, equally, by the 
owners of the servient and dominant tenements, j 

(c) There was satisfactorv evidence in the record 

* i 

of adverse user of the allev for more than 50 vears. 

+> * I 

(See opinion of the court in present case, R. 24| 25.) 

4. In the absence of proof of adverse user fojr the 

prescriptive period, the manner of construction of the 
two tenements is immaterial. District of Columbia v. 
Robinson, 180 U. S. 92, affirming 14 App. D. CJ 512; 
Cox v. Forrest, 60 Md. 74; 19 C. J., sec. 71, p|. 895 
and sec. 181, p. 958. ! 

In the first above mentioned case, Mr. Justice 

i 

McKenna, speaking for the Supreme Court of the 
United States, quoted from 2 Greenleaf on Evidence, 
as follows: 

j 

‘Hn the United States grants have beeh very 
freely presumed, upon proof of an adverse, ex¬ 
clusive, and uninterrupted enjoyment for tjwenty 
years. ’ ’ 

And after stating the quality of presumption 'which 
arises, he continues: j 
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“In order, however, that the enjoyment of an 

easement in another's land mav be conclusive of 

* 

the right, it must have been adverse, that is, under 
a claim of title, with the knowledge and ac¬ 
quiescence of the owner of the land, and unin¬ 
terrupted; and the burden of proving this is on 
the party claiming the easement. If he leaves it 
doubtful whether the enjoyment was adverse, 
known to the owner, and uninterrupted, it is not 
conclusive in his favor.’’ 

No authority has been referred to by the appellant 
in her brief to the effect that the court may presume 
adverse possession for the prescriptive period by rea¬ 
son of the manner of the construction of the two tene¬ 
ments. Dowling v. Hennings, 20 Md. 179, holds no 
such absurd thing. 

5. The words “together with the improvements, 
buildings, rights, privileges, appurtenances and other 
hereditaments to the same belonging or in any manner 
appertaining” (R. 26) could not expressly or by im¬ 
plication create or grant a right of way over appellee’s 
property under the facts of this case. Duvall v. Ridout, 
124 Md*. 193. 

6. The physical condition of the tenements shown 
by the photograph means nothing in law. Because an 
areaway through 420 is shown by the photograph, it 
cannot be presumed that there was any adverse user 
thereof by 418 for the prescriptive period. That must 
be clearly and satisfactorily proved by the appellant. 
District of Columbia v. Robinson, 180 U. S. 92, af¬ 
firming 14 App. D. C. 512; Cox v. Forrest, 60 Md. 74; 
9 Ruling Case Law, pp. 772-781. 

7. The deed bv Nathaniel S. Weed to Isaac C. Weed 

* 

of April 7, 1854, and recorded September 6, 1854 (R. 
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i 

i 

I 


34), through which appellee deraigns his title and by 
which the unity of title of the two tenements was j first 
severed, is as follows: 

| 

This Indenture, made this Seventh day of April, 
in the year of Our Lord one thousand bight 
hundred and fifty-four, Between Nathaniel S. 
Weed of Washington County, District of Colum¬ 
bia of the one part, and Issac C. Weed of the 'same 
County and District of the other part, Witneiseth, 
that the said Nathaniel S. Weed, for and iif con¬ 
sideration of the sum of Six Hundred dollars 
current money of the United States, to him in 
hand paid, at or before the sealing and delivery 
of these presents, by the said Isaac C. Weed the 
receipt of which is hereby acknowledged \ hath 
given, granted, bargain, and sold enfeoffed] con- 
veyed, released, and confirmed and bv ! these 
presents doth give grant, bargain, and sell, eilfeoff, 
convey, release and confirm, unto the said 'Isaac 
C. Weed, his heirs and assigns forever, alljthose 
pieces and parcels of land and premises situate, 
lying and being in the City of Washington and 
known as parts of Lots number One (1) in Square 
Eight Hundred and sixteen (816) beginnirig for 
the same at the South East corner of Lot number 
One thence North Eightv feet, thence West tKventv 
two feet six inches, thence South on a line parallel 
with the East line Eightv feet thence East twentv 
two feet six inches to the place of beginning, Also 
the west Sixteen feet of said Lot one (1) Beginning 
for the same at thirty six feet six inches frbm the 
South East Corner of said Lot, thence North 
Eighty feet thence West Sixteen feet, thencej South 
on a iine parallel with the West line of said Lot 
Eighty feet thence East sixteen feet to the place 
of beginning—together with the buildings, im¬ 
provements, rights, privileges, appurtenancbs, and 
other hereditaments to the same belonging!, or in 


i 
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any manner appertaining, and the remainders, 
reversions, rents, issues, and profits, thereof, and 
all the right, title and interest and estate of him 
the said Nathaniel S. Weed in and to the same. 
To have and to hold the said described lot of 
ground and premises, with the appurtenances unto 
him the said Isaac C. Weed his heirs and assigns 
forever, to his and their sole use, benefit and 
behoof forever. And the said Nathaniel S. Weed 
for himself, his heirs, executors, and administra¬ 
tors, by these presents, covenants, promises and 
agrees to and with the said Isaac C. Weed, his 
heirs and assigns in manner following, to wit: 
That he the said Nathaniel S. Weed and his heirs 
shall and will warrant and forever defend the said 
described lots of ground and premises, with the 
appurtenances hereby bargained, and sold unto 
him the said Isaac C. Weed, his heirs and assigns 
from and against him the said Nathaniel S. Weed, 
his heirs and assigns, and all persons claiming, or 
who may claim by under, or through him, them or 
anv of them. And further, that he the said 
Nathaniel S. Weed and his heirs, shall and will 
at any and all times hereafter, at the request and 
cost of the said Isaac C. Weed his heirs and as¬ 
signs make and execute anv and everv other deed 
of assurance in Law, for the more sure and ef¬ 
fectual convevance of. the said described Lots of 
ground and premises, with the appurtenances to 
the said Isaac C. Weed, his heirs and assigns that 
the said Isaac C. Weed his heirs or assigns or his 
or their Counsel, learned in the Law, shall or may 
devise advise, or require. 

In testimony whereof, the said Nathaniel S. 
Weed hath hereunto set his hand and affixed his 
seal the day and year first hereinbefore written. 


Nathaniel S. Weed (L. S.) 
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Signed sealed and delivered in the presence of 

I 

i 

I 

John L. Smith, 

J. H. Goddard. j 

! 

i 

i 

(Acknowledgement is omitted because imma¬ 
terial.) j 

l 

i 

It will be observed that this deed is similar td the 
one involved in Mitchell v. Seipel, 53 Md. 251, in that it 
is a general warranty, conveys the servient tenetnent 
by metes and bounds and contains no reservations 
whatsoever. 

Neither does the deed from the common source con¬ 
veying the dominant tenement in the following year, 
1855 (appellant’s brief, p. 3) make any reference to 
the areaway (R. 28). If it had been inadvertently 
omitted from the deed in 1854 of the servient tenement, 
it would doubtless have been so stated in the deed con¬ 
veying the dominant tenement. j 

8. We are not concerned with the law, between ad¬ 
joining owners, pertaining to continuous easeitients 
such as party walls, sewers, water-mains, gas pipes, 
wells, privies, running streams, mill courses, and the 
like, nor are we concerned with the law, between ad¬ 
joining owners, which involve severance of the junity 
of title by contemporaneous sales of both the donjdnant 
and servient tenements or severance by wills, partition, 
or judicial proceedings. References to cases j upon 
those subjects would tend to confuse the Court 1 as is, 
pointed out by the Maryland Court of Appeals in 
Mitchell v. Seipel, 53 Md. 251. j 

For the convenience of the Court we are treating 
the appellee’s property 420 as the servient tenement 


i 

i 

i 

I 




12 


and the appellant’s property 418 as the dominant 
tenement. 


Servient Tenement. 

It will be remembered (appellant’s brief, p. 3, R. 24) 
that in the vear 1854 the unity of title of 418 and 420 
was severed by the common source by sale, first, of 
the servient tenement (appellee’s property). It will 
also be remembered that the deed was a general war¬ 
ranty, described the property conveyed by metes and 
bounds and without anv reservation of use of the 
areawav for the benefit of 418. 

Under this state of facts, in the absence of proof of 

a strict, imperative and extreme necessity, no right 

of wav over the Servient tenement for the benefit of 418 
* 

can be implied or reserved. 

Mitchell v. Seipel, 53 Md. 251. 

Tong v. Feldman, 152 Md. 398, 402. 

U. S. v. Rindge, 208 Fed. 611. 

Howlev v. Chaffee, 88 Vt. 468; L. R. A. (1915D) 
1010 *. 

AVells v. Garbutt, 132 X. Y. 430. 

Dabney v. Childs, 95 Miss. 585. 

Walker v. Clifford, 128 Ala. 67. 

19 C. J., Sec. 115, p. 922. 

Ruling Case Law, Yol. 9, p. 754. 

Furthermore there is no evidence in the record that 
at the time of the severance of the unitv of title in 
1854 the areaway was being used at all as a means of 
access to 418. 

If the areaway was being so used in 1854 and if it 
was intended to be so continued, it was the duty of the 
grantor of the servient tenement, upon the severance 
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of the unity of title, to reserve such use in the deed of 
conveyance. 

Tong. v. Feldman, 152 Md. 398, 402. 

Eliason v. Grove, 85 Md. 215, 225, 226. 

Willson v. Riggs, 27 App. D. C. 550. 


Of course there could be no easement or servitude 
during the unity of title of the tenements. ! 


Capron v. Greenway, 74 Md. 289. 

Duvall v. Becker, 81 Md. 537. 

I 

Dominant Tenement. 

This property 418 was sold, last, in 1855. (Appel¬ 
lant’s brief, p. 3.) If, however, upon the severance of 
the unity of title of the two tenements, this tenement 
had been first conveyed, the appellant’s counter-claim 
of a right of way by implication or reservation 1 over 
the areaway would have prevailed upon proof of con¬ 
tinuous adverse user for the prescriptive period. 

Frizzell v. Murphy, 19 App. D. C. 440. j 
Willson v. Riggs, 27 App. D. C. 550. j 

Kelly v. Nagle, 150 Md. 125. j 


9. We do not think, and evidently the lower, court 
did not either, that the appellee invoked the aid lof the 
court “in the furtherance of an unconscionable and 
reprehensible thing” (Brief 11) or “in furtherance 
of something which is manifestly unjust and in¬ 
equitable * * * or unworthy (Brief 12).” j 
Having dictated the conditions upon which the ap¬ 
pellee might use his areaway (see her counsel’s letter 
of January 17, 1924, R. 8), the appellant is naturally 


i 


i 

i 
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bitter towards any interference or interruption of her 
unlawful use thereof. 

Equity Rule 28 required the appellant to state her 
whole defense to the Bill. She could, either in her 
answer or byi motion to dismiss, have raised the 
frivolous objections of laches and clean hands and 
want of equity which she now raises for the first time. 
She preferred, however, by counter-claim to seek af¬ 
firmative relief which, if it had been proved and de¬ 
creed, would have defeated the relief the appellee 
sought (R. 20, 21, 22). 

Respectfully submitted, 

George C. Gertmast, 
Attorney for Appellee. 





